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A MONTHLY 
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NOT 


Tue terms of many of the cirenit | 


courts began on the sixth of Septem 
ber. 
at, 96>, the next day it reached 1L00-, 
the it 
much lower. By the ealendar adopted 
discovered, the 
heaved he 


gun; and by our practice, adopted with 


Tie thermometer stood that day 


end following day was not 


before America was 


Summer Was over ana autumn 


reference to the calendar and not the| 
climate, the so-called long vacation was 
ended and the work must begin. This | 
the 


stronger than the rules of court. 


proved | 
The | 


lawyers had cut short their vaeantions, | 


year, however, weather 


such as they had taken, and returned 
but 
opened, in the hottest week in the vear, 


to town; when court actually 
the lawyers of Essex county, at least, 
conspired together and rebelled against 
court rules and calendar, and unani 
mously declared that they were not 
ready to try any eases, and the jury 
was dismissed until the following Mon 
Then the a little 


cooler and the business of the session 


weather was 


diay. 

began. Next year, if the terms are not | 
changed, the same thing will happen | 
again. The first week in September is | 
always very hot, and the heat at that 
wistesdnal 


is also 


time 


peeuharly 


37 
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eas 


There 


bringing court and jury and counsel 


and unhealthy. is no use in 


fovether at that time. If eases are to 
he ready they must be prepared a week 
or two beforehand, and lawyers must 
settle down to the hardest kind of work 
before the end of Angnst. The eourts 
have power to fix the beeinning of their 
own terms. Why will they not put off 
the September term until the third 
week ? 


To axy one who has attempted to 
follow the course of decision upon the 
acts for the removal of eauses to the 
United States courts, every new deci 
sion is interesting and a confliet of au 
thorities is especially attractive. There 
is something peculiarly fascinating in 
tryine to follow the courts in their ef 
forts to unravel the meaning of these 
statutes, It is a good example of 
the applheation of legal reasoning to 
the of The 
statutes are not a harmonious body of 


construction statutes. 
laws, prepared by one mind, but a sue 
cession of aets made at different times, 
by different bodies of men; and the 
effort of the courts has been to develop 
a complete system founded upon them. 


The acts are obscure and inconsistent 
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enough to make the problem an inter- 


esting one, and yet it ean easily be seen 


from the progress already made that 


the courts will soon develop a complete 


and intelligible set of rales by which 
the removal of eauses shall be govern 
ed. One provision after another has 
been passed npon, but the decision 
upon one clause has made it necessary 
to modify the ralings made upon an 
remains now to make a 


other: and it 


general revision of the whole matter. 


In the Removal Cases, 100 U.S, 468, | 


the Supreme Court 
the aet 
137, 18 Stat., pt. 


should 


meaning of the first clause of 


Mareh 3. 
» 


3, 470. reservine until the case 


of 1875, c. 


arise the eonstruction of the see ond 
clause. Ther ‘ in Prarie YN. Latham. af 
the term now closing, the construction 


of this elanse came directly before 
them, and they declared its meaning in 
the most explicit terms, three of the 
judges, however, dissenting, But now 


eomes 2 decision from the cirenit eourt 
for | Wil, )D). Pee 


gests tirat nstruction 


which Love, 
this «e 
with the 
Crary, J., 


Western jndges concurs in the de 


? Silva 
1m sug 
IS INnCcone 


Me 


most able 


sistent Constitution ; and 


who is one of om 


eision, without. how Ter, having Se@r | 
the Op non. The ease is The fowa' 
Hlomestead Co. The Des Moines 
Nav. & PR. RR. Co. et, al., 27 Int. Rev. 
Record 286, Sept. 12, 1581 

The clause in question is this: “And 


this 


# Controversy 


mentioned in 
be 


which is wholly between citizens of dif 


when, in any suit 


section, there shail 
ferent states, and which can be fully 


determined as between them, then 
either one or more of the plaintiffs or 
the defendants, actually interested in 
such controversy, may remove the suit 
the the United 


States for the proper district.” The 


to cirenit court of 


Supreme Court holds that under this, 


the 


passed upon the 


| Latham 


i tice 


fendant wishes 
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|elause the whole suit may be removed 
‘to the Cireuit Court, even though it 
(carries with it a controversy which is 
wholly between citizens of the same 
Bat Love, D. J., holds that the 
courts 


state. 

federal 
over controversies between citizens of 
that, if the 


contains such a controversy, it cannot 


have no jurisdiction 


sume state, and suit 


be removed at all. The ease before 
him, however, was one in which the 
eitizen of another state voluntarily 


made himself a party and sought to 


remove the case and the decision was 
based uapon the special circumstances 
of the case. The judge says that his 
attention was not called to Barney v. 
uniil after he had written his 
opinion, and that he thought the eases 
distinguishable upon their own peculiar 
circumstances. He adds, however, that 
the Supreme Court do not seem to have 
considered the constitutional difficulty, 
wil lays some stress on the fact that 
the court was nearly evenly divided. 
It will be interesting to see whether 
the to the 
question will probably go, will reaeh a 
different 


tutional question is clearly presented. 


Supreme Cont, which 


conelusion when the consti 


Tuere is one rale in our equity prac- 
which causes a good deal of un 
necessary troubie. It is provided that 
defendants shall 
Why, it 


name of the 


the notice to absent 
be entitled in the cause, 
The 
canse is the first thing the absent de 
He 
manded to enter his appearance or file 


He 


even enter his appearance or send for 


not 


AY ruess 
not easy to guess. 


to know. is com- 


his answer in the cause. cannot 


a copy of the bill until he knows the 


name of the eause. He must first 


‘write to the complainant's solicitor for 


the information, end must depend upon 
his courtesy for a reply ; and if the no 














tice is received late there may not be 
more than time to get a copy of the bill 
by sending directly to Trenton. 

It would save the Bar much annoy- 
ance if the name of the cause were or- 
dered to be expressed in the notice. 

Tere are some doctrines of the law, 
established by sound reasoning and 
ceneral 


fitting in with the system, 


which appear unjust when standing 


alone. Generally a well trained legal 
mind will reach a right conelusion 


through its own sense of legal justice 
immediate reference to 


but 


conclusion 


and without 


authorities ; there are cases in 


the 
very opposite of that of the decided 


which reached is. the 
cases, in which, nevertheless, one can- 
not but acknowledge ona broader view 
of the subject that the anthorities are 
right. The rule that gives the holder 
of a bank eheck no special claim upon 
the funds in the bank which cannot be 
defeated by the drawer before the check 
is presented seems, at first, to be in- 
consistent with our notions connected 


with such checks. It strikes us as un- 


just that a man who has been paid, as 
he regards it, with a cheek, and relics 
upon the fund which he has been told 
by implication is in the bank to meet it, 
should be liable to be defeated by vol-, 
untary assignment for the benefit of 
creditors ; and yet it is evident that it 
cannot be held that the holder of the 
to the 


money in preference to the other, for 


first of two checks is) entitled 


if it were the bank could not safely pay 
A check 


which does not specify a particular 


the first that was presented. 


fund is not an assignment either legal 
or equitable. It is nothing more than 
wdraft or an inland bill of exchange, | 


and until aceepted it is only an evi- 


dence of debt and gives no preference 
to the holder. 


, 
This doctrine has been | 
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istrongly reiterated lately in the Appeal 
of the Marrishurg Bank, Pennsylvania 
Supreme Court, February, 1881, citing 
National Seearity Bank, 107 
Attorney General v. 


Carr v. 


Mass. 45, and 


Continental Life Insuranee Co., 71 N. 


Y. 325; 
v. dae, T Bed. Rep. 107, the hardship 
of 
came so Clearly before the mind of the 


that 
that the rnle was not of universal ap- 


but in Geran Saerngys Tnst. 


the doctrine in the individual case 


court they endeavored to show 
plication, and found a way of distin- 
enishine the case from those which had 
gone before. It was a case in which 
the cheek had been given by bankers 
to their correspondents for money col- 
lected for them. The check was drawn 
the 16th of the 


was more than enough money in the 


on month, and there 


Bank to meet it. On the 18th the 
drawers of the check made a general 


assignment for the benefit of creditors, 
und on the 19th gave notice thereof to 
the Bank : 
was received by the correspondents 


on the same day the check 


and presented to the Bank after the 


notice of the assignment. Payment 
was refused and the Bank filed a bill 
of interpleader against the holders of 


the check and the assignees, asking to 


whom it should) pay the money. The 
court, McCrary, ciremt judge, held 


that as between the holders and the 
assignees, the check operated as an 
equitable assignment and that? the 
holders were entitled to priority out of 
the fund; but it was held further that 
even if there were not an equitable as- 
signment, the court would have de 
this money to belong to the 
it 


money collected by their agents for 


creed 


holders of the eheek, because Wits 


them. Judge MeCrary being a judge 
talked of for the Supreme Court of the 
U, 


some consideration. 


S.. and his opinion is entitled to 
He said that if 
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this had been an action against the;the parties to call it a bailment or a 


bank, there could have been no recoy- 
ery; but that this being a bill of inter- 
pleader in equity, by which the bank 
holding the fund declares its willing. 


ness to pay either party, we are at lib 


erty to ¢ inquire which of the claimants | 


better right in eqnity to the 


fund, and that there is no good ground 


has the 


for holding that a cheek is not an 


equitable assignment as between draw- 


er and payee, and that, in a case where 
there is no controve rsv as to the rights 
of the drawee, it does not le in 
mouth of the drawer or lis assignee to 


say that such an instrument Is not ap 


equitable assignincent. Bat the court 
went on to say that even if it were 
conceded that, as a general rule, a 
check drawn on a part of a fund in a 
bank will not operate as an eqnitable 


assignment pro tianto ; this is a Cause 
which a court of equity might regard 
“us an exception, because the drawee 
came voluntarily into court asking in- 
structions, and beeause the money was 
t} the 
collected by their agents ; elluing Super 


intendent v. Heath, 2 McCart. 22. 


really © property of diraweecs, 


Ix rwo Pennsylvania cases recently 


reported, the attempt to dispnise a sale 
under the form of a bailment is defeat 
ed the 
tors. A pg 


bee hh ¢ xercised 


in 


reat deal of ingenuity has 


by dealers in furniture, 
billiard tabies, pianos, ete.. to sell then 
po xis without Piving up the tithe until 
they are fully paid for. They make a 
contract of sale and deliver the goods, 
and at the same tic declare that they 
retain the property in the goods and 
receive instailments of the pureliase 
rent, until the payment is 


ws 


MmiOney 
complete. The courts anifornaily hold 
that if the transaction really amounts 


to asale on credit, it is of no avail for | 


the | 


interest ol judement eredi=- 


to eall the 


the purchase money rent. 


hiring, or installments of 


The prop- 





| erty will be held to belong to the pur- 
| chaser, and to be liable to seizure under 


Whether 


not the transaction really is a sale is, 


}execution against bim. or 
however, sometimes a very nice ques- 
jtion; and there are cases close upon 


| the line. There are many reported 
cases decided differently, which are not 
easy to distinguish one from another. 
The court, in one of the cases we have 
referred to, discusses the subject fully 
and examines the Pennsylvania cases 
in detail, and in the other they affirm 
The 
Ilintsman, Penna. 
Sup. Court, January, [SSO and Broans 
wick vy. Hoover, Ibid, November, 1880, 


in the Albany Law 


the former decision. two cases 


are, Stadtfield vy. 


both reported 
Journal for Sept. 3, 1881. 

A similar result was reached by the 
Supreme Court of the United States in 
Heryford vy. Davis, when the subject 
was thoroughly discussed and Bradley, 
We 


in February 


J., rend a dissenting opinion. 


‘i 
commented on this case 


last, 4 New Jersey Law Journan, 34. 
SOURCES OF NEW JERSEY LAW. 


NO... F¥. 


Our new constitutions have added to 
the old guarantees of civil rights cer- 
tain general provisions that would have 
astonished our aneestors. Theoretie- 
ally at least, before the Revolution they 
idea that “all 


political power is inherent in the peo 


would have ridiculed the 


ple” (article 1,2) though they defended 
But 


freedom of speech,—the rule that all 


their own rights boldly enough. 


may freely speak, write and publish 


their sentiments on all subjeets, sub- 


ject only to responsibility for an abuse 


of that right—Coustitationl, 5 —w ould 




















have horrified them. The good Queen | 
Anne specially instructed Cornbury | 
(1702) to see that no printing press be | 
kept, or book, pamphlet or other mat | 
ter printed without his special license 
first obtained. 

But our ancestors would now see! 
most change in the abolition of servi- 
tude, white and black. Bondage pre- 
vailed among them to an extent that 
we can hardly comprehend. It was 
not merely tolerated; it was encouraged. 
In respect of slavery, absolute and 
qualified, the British colonies seemed 
to have gone back to the middle ages. 
Their constitutional guarantees, like 
those of magna charta, are specially 
restricted to the freemen. The main 
object of the colonist seemed to be to 
increase the number of bondservants, | 
white as well as black. 

No more silent or far reaching alter- 
ation has taken place in the law than in 
that of master and servant. The old) 
relation is now qniectly ignored, Ser-| 
vice is now a contract; then if was an 
actual relation. Almost every one was 
either master or servant, bond or free. 
To bea “ masterless ” man was to be a, 
vagabond. Men did not hire thei 
If the time 


of hiring were uncertain it was under 


services, but themselves, 


stood to be a year. Obedience could | 
be enforced by corporal punishment, | 
and runaways recaptured. Sach is the | 
law of apprenticeship, and the book 
law as to servants to this day. But in 


Not so then. 


In the coneessions to settlers each 


practice the law is unfelt. 


“freeman” receives a land bounty for 
each “servant” that the “master or 
mistress ” shall bring. Such servant 
was not then considered a freeman. In 
these concessions he was classed with 
slaves in such phrases as “ able man- 
servant or 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


servant” and = “* weaker 
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structive. 
‘liquor (1751, Allinson, p. 101). As 
slave.” (Grants and Concessions, p, 21.) | late as 1775 a law was passed that con- 






































By Carteret’s laws of 1668 a runaway 


had added to his ‘‘ time of service” 


double the time he was away; (ib. p. 
$2) and anyone harbouring or assisting 


hing was liable to fine and damages. So 


in West Jersey (ib. 387), where to pre- 
vent servants from running away all 
travelers must have a pass from the 
public notary or magistrate of their 
last abode. (Gb. p. 477, vi.) 

if the time of service had not been 
settled by contract before the servant 
arrived in the country it was four years 
for adults, and till majority or as the 
court should determine for minors. 
(ib. 237 and 447.) 


time segvants received their * freedom 


At the end of their 


dues” m elovhes, corn, an ax and hoe, 
and in West Jersey two horses (ib, ib.) 
It was expressly provided that they 


‘could bind themselves before a magis- 


istrate to further service. The master's 
power to beat his man is best seen in 
the re-enactment of the old law that if 
he maim his servant the latter is freed, 
and that if he * immoderately ” correct 
the servant he may be punished by the 
county sessions. (ib, 237.) 

All this perhaps sprang chiefly from 
the transportation of criminals, vaga- 
bonds, paupers and rebels to the col- 
onies as servants. The importation is 
recited as worthy of encouragement in 
the first law passed on the subject 


after the surrender, (1713, Allinson, p- 


21) which imposes penalties for run- 


ning away, enticing, concealing, har- 
bouring or aiding runaways, and travel- 
ling without a pass, If a white man- 


servant get a white maidservant with 
child, both must serve for an extra 
time. (ib. 88.) 
vitude as regards the sedacer and of 


The limitation of ser- 


colour as respects the frail one is in- 


No one shall sell a servant 
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victs unable to pay their fines should 
be sold to 
five years (ib, p. 401.) 


serviee for not more than 


There are some relies of this state of 


affairs in our statute book. Children 
mav with their own eonsent and under 


eareful restrictions be apprenticed till 


their majority (Rev. Apprentices 1) 
Emigrants miwy bond themselves to 
service Gb. ib. and Pennington’s Re 


167.) 


runaways remain as well as those al- 


ports The provisions against 
lowing punishment to be inflicted for 
misconduct before three justices (Rev. 
Apprentices $5.) But practically ser- 
vice is treated as a contract, and only 
the remedies applicable to contract are 
enforced. 

If servitude with our forefathers was 
a vrim reality, slavery was an existing 


horror. Worse still, it was encouraged 
in every way. Every inducement was 
held out hy the law itself for the en- 

not only of but of 


The land bounties applied to 


slaving, negroes 
Lucians. 
slaves. At the same time it 1s worthy 
of how piously the 
about fellow 


Queen Anne's instructions to LordCorn 


note people set 


enslavine their men. 


most minute 


bury (Grants 642) were 
as to of 


negroes, the est iblishment of churches 


the COnVELSION Tndians and 


and ministers, regulation of marriages, 
anda vast number of religions subjects, 


but in the same document he is en 


rive special encourage ment 


Py 


joined to 
to merehants and especially to * Our 
Royal African Company of England, 
taking care that 


with Africa except through this com 


no tracing be done 


ry gecount 
that the 
was and at 

(Grants, p. 640.) Volumes 


pany, and rendering a yearly 
of 


supplied 


number neeroes 


of the 
Province with 
what rates. 
have been written om the suppression 


of slavery and the slave trade in Hug- 
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‘lish colonies, but very little as to their 


promotion. 

The first session of the colonial leg- 
islature under the crown passed an aet 
si Negro, fndian and 
(Allinson, p. 18.) 


ret those who sell or barter any 


for regulating 


Miulatto shaves By 
this : 
thine to sinves are fined, and slaves 
found five miles from home or coming 
into the Province from another without 
nw written permit are to be lashed by 
the 
repaid by the master for his trouble in 


finding them, who is to be 


ae) 


person 


returning the slave. 


ca] 


murder, conspiracy, 


Slives cuilty of 

wson, rape, or 
burning any outbuilding or cornstack 
are to be tried by three justices and 
five frecholders of the county. For 
attempting to strike any white person 
professing Christianity, or stealing, they 
are to be whipped at the expense of the 
master. 

Persons harbouring or concealing an- 
to be More 
than all, no freed negro, Indian or mu- 
latto shall 


property in the Provinee, 


other's slave are fined. 


own OF possess any real 


and no one 


shall free a slave withont giving bond 
for payment of twenty pounds yearly to 
the freedman. This last act is based on 
a recital that it is found by experience 
that “free negroes are an idle, slothful 
people and often prove a charge to the 


In L751 (AL- 


linson, 191) an act was passed imposing 


place where they are.” 


atest oath on any one suspected of 
selling liqnor to a slave, and any eon 
stable coud arrest any slaves meeting 
of more than five in number or found 
ont affer nine at night or shooting on 
sunday and have them whipped on the 
Bat by L768 the tide had 
the found 


themselves in the minority. 


hare back. 


turned and shave-makers 
Irom and 
after that time we may be proud of the 


legislation of the province and state in 























restraint of slavery. In that year (Al 
linson, 307) slaves were given a trial by 
jury for the grave offences at the ex 

pense of the slaveliolders of the coun 

ty. In the next year (ib. 815) by an act 
reciting that aduty on slaves brought in 
would) encourage free immigration, 
such duty of fifteen pounds was laid 
on the purchase of any slave from 
without the colony. At the same time 
the bond on manumission was reduced 
to a simple indemnity bond against the 
slave’s becoming a pauper, end failure 
to give the bond did not render his 
manumission void, but simply made it 
the duty of the master to maintain the 
freedman while able so to do. In 1798 
by Paterson's Laws (307) the slave was 
disqualified as a witness, exeept in 
criminal cases against another slave, 
but various betterments were made in 
his condition. The five mile limit was 
increased to ten, the penalty for moet 

ing made to apply only to disorderly 
meetings, and imasters were punished 
if they let their slaves go beegine. 
The importation of slaves was totally 
prohibited, unless the master exme 
with them to reside here (p, 809, ¢ NID) 
or unless citizens of our state ownine 
slaves elsewhere brought them here fo: 
service but not for sale. Grand Juries 


were ordered to indict cruel masters, 


younger slaves were ordered to be) 


tanght to read under penalty of thirty 


dollars, five vessels in the slave trad 


were ordered forfeited and sold, and | 


slaves were forbidden to be taken out 


of the state except by their own eon 


sent given on a private exunination by 
a justice. Manumission was permitted 
without «a bond where the slave was | 
ablebodied, And the disabiltties affoct- | 


ing free negroes were removed except | 


the necessity of » pass when they de- 
sired to travel. 


In 1820 the state passed its wise and | 
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|prudent act for the gradual abolition 


of slavery (Rev. 679.) By that act all 


slave boys born since L804 or thereaf- 


ter should be free but remain in service 
to the age of twenty-five, and girls 
until seventeen. Mantumissions were 
encouraged and records of them or 
dered to be kept. Exportation, sale 
or purchase of slaves for exportation 


was made a state prison offence. Cit 


izens removing to reside in other states 


could carvy with them only such slaves 
as they had had for five years and then 
only with the consent of the slave. 
Shipmasters taking away slaves were 
ordered to be heavily punished by fine 
or imprisonment at hard labor. Even 
travelling with slaves was guarded by 
heavy penalties if the slave were not 
brought back. 

Shortly afterward careful statutes 
were passed (1826, Com. 146) for the 
legal retaking and return of slaves 
escaping from other states, and heavy 
penalties imposed on their seizure with 
out warrant, The trial was at first 
before a single judge or justice. In 
1837 (P. L. 134) a trial by three judges, 
or on demand of the fugitive by jury, 
was established. 

Obviously by these wise Provisions 
slavery was shorn of almost all its 
horrors. At the same time eradual and 
peneefal abolition Vas secured. The 
traffic in slaves, their breeding and sale, 
the separation of families, the breaking 
up of home ties, the state of affurs in 
which sw slave had neither name vor 
family, Christian marriage, home, prop 
erty nor any of the influences which 
make human society—these were the 
rea horrors of slavery. Moan ean per 
haps bear submission to the will of 


another, provided there be left him 


what distinguishes man from the brute 
—his wife, his children, and his home. 


Bat these our African slavery took 
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away. It was not like Russian serf- 


dom or English villeinage, wherein ser- | 


g 
vice was enforced but sale usually im- 


possible. Our Jersey statutes prac 
tically changed slavery into villeinage, 
in other words into eustomary and 
It made the slave no 
Many 
were set free, many took their freedom, 


till 


this was known as a free State. 


qualified service. 
longer a chattel but a servant. 


long after 
They 
so remained when their brethren in the 
Sonth 
1867, when by amendment to the Con- 
stitution of the United States it 
that “neither slavery 


involuntary servitude except as a pun- 


some remruned slaves 


were declared freemen, and in 
was 
declared no} 
ishment for crime whereof the party 
shall have been duly convicted shall 
exist within the United States or any 
to 


four or five aged family servants in this 


place subject their jurisdiction 
state received unwillingly the freedom 
which they might 
tuken if they had wished it 

P. 


THE FUSION OF LAW AND EQUITY 
AND TRIAL BY JURY 


|The following article from the So 
licitor s Journal may be interesting in 
view of the diseussions before the Con 
stutional Commission in regard to the 
fusion of law and equity, and goes to 
support some of the suggestions thrown 
ont last month by the New Jersey Law 
JOUKNAL. | 

Notwithstanding all that has been 
written and said about fasion, for prae- 
tical purposes the dual system of com 
mon Jaw and chancery to a very great 
extent continnes to exist untouched. 
[tis no doubt true that the doctrines | 
of eqnity are now applicable in the 
Queens Beneh Division, and so far | 
there is no conflict in the theory of the | 


long before have | 


it 
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to any person who looks at the ad- 
ministration of justice from materialis- 


tie point of view, it would appear as if 


things were, in most tangible respects, 
much the sameasever. It is no doubt 
true that the working of the courts at 
been considerably 


Westminster has 


altered. There is only one chief, and 
the whole is ealled the Queen's Bench 
There is more flexibility of 
of 
papers for each class of business, one 
But 


notwithstanding all this change (much 


Division. 


arrangement, and instead three 


in each court, there is only one. 
of which is change of name rather than 


the 


things remain very largely unaltered. 


of substance), broad features of 
There is still a distinet line of demar- 
cation between chancery and common 
law judges and chancery and common 
law barristers: a certain class of cases 
for the most part go to Lineoln’s-inn, 
and a certain class of cases to West 
minster. 


We donbt very much whether it is 


not better that it should always be so 


to a great extent. With regard to 
certain kinds of judicial work, particu 
larly those of an administrative nature, 
that 


division of labor is applicable, and that 


seems to wus the principle of 


loss of time and uncertainty of practice 
are very poorly compensated for by 


As far 


as we ean see, there cannot be any ob 


any theoretical considerations. 


jection, even in theory, to appropriat 


‘ing special classes of business, such as 


winding up of companies, the adminis- 
tration of trusts, matters relating to 
elections, Crown business, and so forth, 
to particular divisions of the one court. 
It may be 
articles to imagine a system by which 


very well for newspaper 


the same judge is to do everything in 
diseriminately ; but it seems to us as 
foolish a conception as to suppose that 


law as administered by the courts; but|it would really be better if every man 








was a Jack-of-all-trade There is no 
doubt that Jacks-of-all-trades have 
their merits and advantages under cer- 
tain circumstances and in certain stages 
of development, and too great division 
of labor tends to narrowness; but the 
facility and accuracy that are derived 
from special experience are of very great 
value. The body of English law and 
practice are really already, and are 
daily becoming in a greater degree, too 
large for one and the same judge to 
have the whole at his fingers’ ends. In 
a court of appeal we believe there is a 
considerable advantage in dealing with 
all subjects, as it tends to preserve a 
certain breadth of view and harmony 
between the different branches of the 
law ; but in a court of first instance it 
is otherwise. ‘To our mind the present 
system of sending Vice-Chancellors 
(for that is what chancery judges really 
are) to try murders, and common law 
judges to do administrative work with 
the details of which they are entirely 
unfamiliar, and in respect of which 
they probably know less than the 
youngest counsel in court, is deplora- 
bly reckless, 

When both divisions of the court are 
housed in one building, the time will 
come when the question how far, and 
to what extent, fusion is expedient and 
possible, will develop itself more rap- 
idly, and will be more easily and natu- 
rally solved “ ambulando.” We can 
not help thinking that one of the 
questions which, as this comes about, 
must come to the front and press for a 
solution, is how far the system of trial 
by jury is to be retained for the pur- 
pose of civil actions. It certainly ap- 
pears to us that this is a crucial ques- 
tion in relation to fusion; and when 
the ‘whole administration of justice 
tukes place in one building, it will be 
secn to be so. Perhaps the greatest 
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substantial distinction of a tangible 
kind between the two systems which 
still so largely continue unfused is, 
that in one division the vast majority 
of trials are with juries, and in the 
other without. There are certain cases 
for determining the facts of which a 
jury may be a very proper tribunal. 
Breaches of promise, malicions proses 
‘eution, libels, ete., are eases of this 
sort. Again, there are certain admin- 
istrative matters for which juries are 
‘entirely unfitted, and in which the same 
‘tribunal must necessarily determine 
the Jaw and the facts. But there are 
cases of a substantially similar nature 
‘which, under the present system, are 
isometimes tiied by a jury and some- 
times not, for the most part merely 
| recording us the plaintiff may have 
preferred to issue his writin the Chan- 
‘cery of the Common Law Division, as, 
for instance, cases of obstruction of 
‘easements, trespass to land, and other 
}eases in which, in addition to damages, 
relief by way of injunction is reqnived., 
If it isright that all the issnes of fact 
|in eases such as these should be tried 
| by a judge without a jury, because a 
(claim for an injunetion is appended to 
| the rest of the claim, the question must 
hocenr to every reasonable mind, why 
‘should not many other civil actions be 
‘tried before a judge alone ? 

| Itiseustomary among common law 
judges to lay great stress on the ad- 
i vantages of a special jury in mercantile 
cases, on the assumption that merean- 
tile men will be found among them. 
In the present state of the law as to 
juries it seems doubtfal whether this 
advantage is now to be relied upon, 
‘and it is worthy of consideration 
whether by means of assessors the same 
jadvantage could not be secured. The 
absurdity of acting at the same time 


jon the two incompatible views, one of 
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which lays sueh stress on the popular! 
nature of the Jay tribunal, while the 
other holds that a trained professional 
intellect is the better tribunal, will, we 
fel sure, force itself mneh more on the 
are at 
If the con- 


pubhe when the two systems 
work in the same building. 
elusion may be arrived at that the sup 
posed advantages in favor of the jury 
svstem are fanciful and unsubstantial, 
it thet 


rreat many points in favor of the trial 


is obvions there area 


then 
£ 
| 
even that, as triiunals for the purpose 


it 


tinl advantiges are equal, it is at once 


va judge without a jary. Assuming 


of arriving the tinth, their substan- 
obvions that, in pomt of practical COn- 
he jury 
In the 


ov failure of evi- 


venience, the judge without 
has many advantages of detail 
of 


) + 
event anv delect 


temporary accident, which 


feet the justice of the Case, 


anal tuke it up 


atany con 


padjourn the case 
it was left off 
He ¢: 
by 


what points he wishes to hear counsel, 


from where 


venient time. in very much 


shit matters pointing out on 


ten 


ind on what he Is sitistie |; he ean a Is 
questions of the witness which jarymen 
) to the too 


nsti 


ot d tame extent; mn 


avs for ennmeration he e 


convenient 


the 


amore flexible and 


inal then a jury, and is, on 


, more likely to be free from pre- 


With recard t 
‘Ge of 
the tw 


» the question of the 


snbstantial merit between 


0 tribunals, considered as en 
ines for ascertaining the truth, we do 
not, at present, feel disposed to pro- 
It is, to our mind, | 


The old 


law system of pleading and trial Was 


HOUuNncEe an Opinion. 


L grave question. common 


based on the idea of the separability of 
tue questions of law and fact; that cer- 
> ly i! 


tain g ascertained as premises 


by the tindings of the jury, the law de- 
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dnueed therefrom a distinet, uniform re- 
sult by way of legal consequence or 
eonelusion. The idea is incapable of 
being carried out; law and facet cannot 
be thus separated ; and, so, many issues 
that on the pleadings seemed to be is- 
snes of fact really involved issues of 
law, such as wonassumps/t, and judges 
themselves 


necessarily — constitated 


judges of many facets. Again, it is ob 
vions that a system of law based upon 
this distinction would probably have 
the merit of clearness and definiteness, 
while it necessarily, as a correlative of 
such clearness and detiniteness, would 
have the demerit of rigidity. Flexibility 
of legal doctrine, adapting itself to nice 
eradations of circumstances and of hu- 
man conduct, itis obvious a system of 
It seems to us 


this sort cannot have. 


one of the most puzzling things to bal 
anee these ndvantages. Certain judges 
of great power are notorious for their 


I 


andonbtedly, seem to us that in trial 


hostility to the equity system. ; does, 


by jury there is involved a very great 


safeguard for clearness and definite 


ness of legal doctrines. A good com 
mon Jaw judge, both by his training us 
 pleader and for the purpose of sam 
ming up to the jary, was constantly 
obliged to be throwing the law into d: fi 
nite formula or propositions. This is 
not somuch the case when the law and 
the faets ean be blended together, and 
reliance is rather placed on precedent 
than principle. We believe equity prac 
late 


frame of mind; but we remember some 


litioners have of come to a better 
years ago reading disquisitions on the 
nature of equity, in which it was com- 
pared to the aroma of choice wines—a 
thing to be apprehend:d by a sort ot 
subtle instinet, but not to be confined 
within the four walls of a proposition. 


The drawback on the one side is un 


,certainty and vagucness ; on the other 











for clearness apd certainty, and will 
not adapt itself sufficiently to the more 
subtle exigencies of a complicated and 
constantly-changing civilization. 

We cannot help thinking that trial by 
jury, and the essential characteristics 
of the common law way of looking at 
things, are more essentially connected 
than perhaps at first sight might ap- 
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TESTAMENTARY CHARGES UPON 
REAL ESTATE CONCURRENT 
JURISDICTION--FEDERAL COURT 

STATE COURT. 
Parkes etals. v. Aldridge et als 
[July 19, ISS1. | 

Only when there has been a complete disposi- 
tion of the personal property by the tests- 
tor, will it be presumed that he meant to 
charge the land with the payment of a leg- 
acy, or the raising of money to be applied 
to a specific purpose. 

Of two courts, the one a federal court and the 
other a state court, having coucurrent juris 
diction. the one first gaining complete juris- 
diction over the controversy is entitled to re- 
tain it. 

A particular will construed. —Med, Reporter. 
Mr. 8. Bo Ransom, tor complaints. 
Mr. J. Whitcheradand Mr. Cushing, 

of New York, for Sarah Jane MeCiel- 

land, 
Mr. Theo. Ryerson, tor the exeentor. 
Nixon, D. J.: The original bill otf 
complaint was filed in this case by 

George Parkes and others, children of 

Richard P orkes, late of Belleville, in the 

county of Kssex and state of New Je: 

sy, deceased, for the construetion of 
the last will and testament of the said 

Riehard, and for ether relief, touching 


the administration and disposition of | 


the estate, in the said) bill particularly 
set forth and specified. He departed 
this life on or about February 28, 1873, 
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a rigidity which sacrifices everything , pear. 


UNITED STATES CIRCUIE COURT, DIST. OF N, J. 
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The question how far the ad- 
vantages of cither system preponder- 
ate, and to what extent they may con 
currently exist, or which shonld chiefly 
obtain, are questions tine must solve ; 
but we cannot help thinking that when 
the new Jaw courts are open, the solu- 
tion of these questions will receive a 
considerable impetus. 


i 


‘having first made and exeeuted his last 
will and testament, which, omitting the 
mere formal clause, was as follows: 

1) It is my will, and I do hereby order 
and direct my executor hereinafter named, to 
pay all my jast and lawfal debts, death-bed 
and funeral expenses, as soon after my decease 
as muty be convenient for him so to do, 2) I 
do hereby give and bequeath unto Sarah Jane 
McClelland, my housekeeper, for services ren- 
dered, the brick house now occupied by me, 
together with the ground surrounding the 
aforesaid brick house, said grou id being of 
the following ditmeusions: Ninety feet front on 
William street, about 126 feet deep, running 
along the norih-easterly line of Greenwich 
street, being a plat of ground 90 feet front a.d 
rear, and 126 feet deep, aud now fenced in as 
a garden, 3) Ido hereby give aid bequeath 
unto ty house keeper, Sarah Jane MeClelland, 
all my personal property, consisting of the fur- 
niture in t:e house now occupied by me, and 
wl other personal property wheresoever found. 

1) I do hereby give and bequeath to Sarah 

Jane McClelland, ny housekeeper, during her 

hnatural life-time, the rents and profits of the 

J house and building kuown as the ** shop,” for 
the sole purpose of Keeping tue said houses 

pand fences in repair Phe ground to belong 

}to said shop or house shall be GO feet front on 
Washington avenue, and is 755 fect in depth, 

and adjoining my garden ; and at the death of 

the said Sarah Jane McClelland the same be 
sold by amy exgentor and the proceeds to be 
divided spony: ny children, share and share 
alike, bess, however, all legal costs and charges. 
The brick house and ground shall belong to 


‘my housekeeper, Sarah Jane McClelland, and 
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her heirs and assigns: the shop and the ground 
to be held during her life-time in order to pay 
taxes and make repairs, 5) As the said Sarah 
Jane McClelland is not. fit 


by manual labor, [do hereby bequeath to her 


to earn her bread 
the sum, monthly, of S15, to be prud to her 
monthly by my executor hereinafter named ; 
said amount to be paid from or out of my undi- 
vided estate after the disposal of the same. (6) 
I do hereby order and direct that as soon as 
can be done after my decease, that 1,000 
shall be used from my estate for fencing, grad- 
ing, and the plac inv ia headstone on my bury- 
inv lot: the same to be done under the diree- 
tion and superintendence of William McIntire, 
who has promised to see it done in the best 
manner 7) It is 


direct 


my will and I do hereby 


order and my executor hereinafter 


named, and do authorize and empower him to 
sell and convey, by deed in fe e-simple, all or 
any part of the residue of my real estete for 
such price or prices as he may see fit, and the 
divided ammmoney my children, 


pro eeds to be 


share and share alike. s 


I do hereby author- 
ize and empower my executor to sell any part 
or all my real estite 

a And I 
appoint Thomas Aldridge iny executor of this, 
uv last will and t The 


resides in the city of Jersey City, 


on such terms as he mity 
do hereby constitute and 
sid Phomas 


I sstialment 


Aldrid e now 
New Jersey.” 


The sad will was daly admitted to 


probate, by the surrogate of the county | 


of Essex, on the tenth day ef March, 
1873, and Thomas Aldridge took apon 
himself the duties of the exeeutorship, 
and filed an inventory and appraise- 
ments of the personal estate of the 
testator the 


Mareh, 1873, amounting in the aggre- 


on twenty-seventh of 
gate to $1,105, of which $1,000 was 
cash in the hands of the executor,—the 
proceeds of the sale of a lot of land 
sold hy the testator before his death,— 
and S105 was the appraised value of 
the furniture in the dwelling house. 
and which was specifically bequeathed 
to the housekeeper, Sarah Jane Me- 
Clelland. 
testator died seized, consisted of—- 

1) A brick house, and lot 90 feet by 126, in 
Belleville, where he resided at the time of his 


The real estate of which the 
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death; (2) a house or building, known as the 


two tenement houses, 


by 755, 


comprising 
feet 


the above: >) 


** shop,” 
with a lot 66 adjoining or near 
a plat or parcel of land on 
William 


Belleville, which was subsequently run off into 


Washington avenue and street, in 
lots by the executor, seven of which he sold 
to one Francis Hageverty, on the twenty-fourth 
of March, 1874, for the sum of 83,651.50. 
With this knowledge of the condi- 
tion of the estate, it does not seem that 
the construction of the will ought to 
oceasion much serious controversy. It 
is the duty of the court to ascertain 
from the whole instrument the inten- 
sion of the testator, and to give effect, so 
fur as practicable, to all the provisions 
of the will. When these conflict, they 
must, if possible, be so construed that 
all may stand. It is obvious that the 
housekeeper, Sarah Jane McClelland, 
was the special object of the testator’s 
bounty. It was clearly his design to 
make provision out of the estate for 
her comfortable support. To this end, 
he gave to her, absolutely, his dwelling- 
house, with all the furniture, for her 
home. He and 
profits of other designated real estate 


ordered the rents 
to be used during her life for the pay- 
ment of taxes, and to keep the house 
in proper repair. He farther directed 
the payment of $15 monthly for the 
urrent expenses of her living, and pro- 
vided that the money for this purpose 
should be paid from or out of his undi- 
vided estate, To what, then, is she 
entitled under the will? 

1) To all the furniture and other personal 
property, and to an estate in fee-simple in the 
brick house, and the lot or garden on which it 
stands, 90 feet in width and 126 feet in depth ; 
2, to a life estate in the two tenement houses 
the 
width and 755 feet indepth ; 


known as “shop,” and a lot 60 feet in 
(3) to the month- 
ly payment of $15 during her life, to be derived 


from the sale of real estate not otherwise spe- 


cifically disposed of. 


Where there is a complete disposition 
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of the personal property by the testa-|are chargeable to Sarah Jane McClel- 

tor, and there is no possibility of the) land, and may be offset against her 
| 

payment of a legacy or money ordered | claim for her monthly allowances. 


to be raised for a specific purpose ex- 
cept from the real estate, it is the duty 


| 


All the real estate is subject, of 
course, to the dower of the widow of 


of the courts to presume that he meant} Richard Parkes, if such widow is still 
to charge the land for such payment. | living, and must be sold encumbered 


See Goddard v. Pomeroy, 13 Bart. 546 ; 
1 How. 1. 
App'ying this settled rule of con- 


with this charge, unless the executor 


} * 2 
can make a satisfactory arrangement 


with her for the release of her right. 


struction to the present ease,the $1,000, | 
‘account, ete., it is sufficient to say that 


which was ordered to be used from the 
estate for fencing, grading, and placing 
a head-stone on the burying lot of the 


testator, should be paid by the exeen- | 


tor from the proceeds of the sale of 
the land authorized to be sold. 

What, then, is the dnty of the exee- 
utor? 

(1) To surrender to Sarah Jane McClelland 
the furniture specifically bequeathed to her, 
and also the absolute possession and control of 
the brick house, with the lot. as described in 
the will. (2) to the 
profits of the house and bnilding known as the 
3) To 


sell a sufficient portion of the remaining real 


fo allow her rents and 


“shop,” with the lot, during her life. 


estate to pay all debts and funeral expenses, 
and the sum of *1,000 for fencing, ete., the 
testator’s burying lot; and also to create a 
fund from which can be realized the monthly 
sum of $15, and to pay said sum to Sarah Jane 
monthly, during her life, and after her death 
to divide the principal equally among the tes- 
tator’s children. 1) To sell, in his discretion, 
the residue of the real estate, not including the 
brick and shop property, and. after deducting 
the legal costs and charges of the sale, to ap- 
portion the proceeds among the children of 
the testator, share and share alike. 5) After 
the death of the said Sarah Jane, to sell the 
‘“shop” property aforesaid, and to divide the 
moneys arising 
penses, among 
share alike. 
The moneys heretofore paid by him 
out of the estate for taxes and insur- 
ance of either the brick house or shop 
property are illegal, and cannot be 
in the settlement of 
Such expenditures, if made, 


allowed his ae- 


counts. 


As to the prayer of the bill for an 


proceedings involving the subject-mat- 
ter of this part of the case had already 
been instituted in the orphans’ court of 
the county of Essex, by the defendant, 
Sarah McClelland, 


Jane against the 


executor, and were pending when the 


bill was filed in this court by the com- 


plainants ; that the orphans’ court had 
complete jurisdiction over the contro- 
versy, nnd, having first acquired it, is 
entitled to retain it over all tribunals 


having a concurrent jurisdiction, and 


¢ therefrom, less costs and ex- | 


the said children, share and | 





that there is no disposition, if there 
was the power, to mterfere with the 
proceedings there. 

The suggestion was made on the 
argument that, pending this suit, the 
bad 


and 


executor been removed by the 


surrogate, wn administrator crn 
testamento anneco had been appointed. 
Phe learned counsel for the complain- 
wuts admitted the faet to be so, but 
insisted that the removal of Mr. Ald- 
ridve as executor did not disturb his 
relations to the rea! estate of the testa- 
tor as trustee, and that he was not 
divested by that act of his diseretion 
ary power to sell the land and make 
such disposition of the proceeds of sale 
as the will ordered and directed. 

It is admitted, upon general princi- 
ples of the law, that the offices of ex- 
ecutor and trustee may be united in 
the same person, and that it does not 
necessarily follow, because he does not 





802 


undertake or is not allowed to discharge 
the duties of the one, be is ineapacita- 
ted to Where the 
duties of the two oflices are distinet 


aet as the other. 


and separable, as they seem to be un- 
der the provisions of the present will, 


no such complications will «arise 


might result where a removal 


office was made in a ease 


duties were identieal and inseparable. 
But the 129th section of the orphans’ 
court act (Revision of New Jersey, 751.) 


: m ° . | 
has removed all question and diffienlty 
here by providing thatin case of removal 


of an exceutor by the orphans’ court | 


ind the appointment of an administra- 


tov crane festaimieito ANHHELO, the 
amone other thinegs— 
** Shall be authorized to do all acts necessary 


for the administration and settlement of the 


facsta oof Chie p Mees nnd prr- 
will ot 
to the 


estate, and the ereen 


formate he trusts contained in the 


the 


of / 
Ianner and 


}' si 


is ¢ 


testator, 


sie 
ch mor persons had 


named xecutor or trustee 


in such will 


Lit 


mity with the foregoing opinion. 


a deeree be entered in confor 


BILL TO SET ASIDE JUDGMENT. 


A Court of Equity has jurisdiction to grant re 

lief avainsta judgment 

of fraud A bill tiled to seta 
on two policies of life 

demurrer, whe i Wils 

judvament was 

» frand of the 

her deceased hnsband: tht 

nuk 

trial, although it was sus 

to find evi 


know i and Con 


on the ground 
ide a judgment 
nrance Was held 


alleved that 


tt law, 


cood on 


the 


nown to the complainant 
of the 


elforts 


at the time 
pected and 
dence of it: and that it wa 
cealed by the defendant on the 
the verdict was fraudulently obtained 
On bill. 
Mes 


fendant. 


were rnsecle 


Demurrer. 


srs. Coult & lowell for de- 


as 
from | 


where the | 


leat ter, 


trial so that | 
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Messrs. A. 
complainant. 
| Nixon, D. J.: The bill is filed in this 


case by the complainant to set aside a 


(). Neashey c& Sons for 


}judement recovered in this court at 
| . 4 hard 
| the term of September, 1877, on the 


eround that it was obtained by fraud. 
The defendant has put in a general 


Rene which admits all the material 


| averments of the bill of complaint. 


| eens 
The only 


question therefore is, are 
these sufficient to maintain the suit ? 
The bill alleges that on the 27th of 
September, 1877, the defendant re- 
eovered a judgment against the eom- 
plaint for the sum of twelve thousand 
two hundred and one dollars and one 
cent in an action of assumpsit, which 
was founded upon two policies of in- 
surance on the life of her late husband, 


one for $2,500 and 


Christopher Tiefz; - 
the other for $8,590 both issued Sep- 
tember 6th, 1873, in favor and for the 
benefit of his wife the defendint; that 

the policies on which the judgment 

had | 

}change for two prior policies—one for 

S33 O10 issued May 25, 1867, and the 

for SLO,0OU0 March 18, 


IS6S; that upon issuing the two later 


was Obtained een received in ex- 


other issued 
| policies, it was agreed in’ writing be- 
tween the defendint and her husband 
the 


ments in the application for the former 


ind complainant that the state 


policies were true and were the bases 
for the contracts of the policies, and 
tliat it wis « xpressly provide l that the 
ew policies were granted on the faith 
f said statements, and that if any of 
the 
ishonll be void, and that they should 
if the death of the 


shoul tbe caused by the habitaul use of 


them were untrue said policies 


be void insured 
intoxicating drinks, and that among the 
statements that thus formed the bases 
of the new contract, and on the faith 


of which they were made, were asser- 
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tions by the said Christopher, that he!ieal situation and hahits of her hus- 
was sober and had never been sick and) band, and that the policies were ob 
had never had spitting of blood or any tained by the frandulent concealment 
of the other diseases mentioned in the thereof; that the said habits of intox- 
said statements. ication continued and) increased con- 

The bill further alleges that the stantly after the re-issue of the said 
complainant resisted the payment of policies and caused the death of the 
the said policies after the death of the, insured during the year 1876; that he 
insured, because it had reason to sus-j) was in the eonstant habit of being 
pect that before and at the time of drunk day by day and beeame subject 
obtaining the first policies the said to delirium tremens, whieh rendered 
Trefz was an habitual drankard and him very violent in his family and 
had procured the policies by false state. rapidly undermined his health, and 
ments, an! had continued to be a speedily caused his death; that the 
drunkard after the later policies were said defendant and the members of her 
issued, and that be bronght abont his household were perfectly aware of his 
death by the habitual use of intoxieat- | condition, but expecting to obtain the 
ing drinks; that im preparing for the amount of the policies from the com- 
trial of the case at law it made every plainant upon bis anticipated death she 
effort to obtain proof of these facts, took pains to conceal his condition 
but without success, so faras the mat- from the public and especially from the 
ter of intoxieation was concerne |; but agents of the complainant, who as she 
learned that he had been afflicted with knew were making strenuous efforts to 
sun stroke which he had ecoueealed in | obtain proof of the facts, which were 
obtaining the later policies, and tht on suspeeted but not actually known, in 
the trial the compliinant was obliged) order that they might be proved on 
to abandon the defence of death by {the trial; that the physicians who had 
the habitual ase of intoxicating drinks | attended him and who were well aware 
and rely only on showing that the eon-!of his condition und habits had died 
tracts were void by reason of the un-) shortly before the trial, and she know 
truth of the statement of the insured) ing that the facets could not be reached 
that he was never sick, in which defence | through them, concealed as far as pos 
it was unsuccessful. sible his true condition from the phys 

The bill then states that during the icians who attended him towards the 
Spring of 1880, complainant ascertain- | close of his life and who were called as 
ed, on what is believed to be abundant > witnesses in her behalf; that she her- 
proof, that the said Christopher, for a) self was a witness on the trial and im 
long time prior to 1873, when he ob-| her testimony studiously concealed the 
tained the new policies, had been ai fact that he had been suffering with 
confirmed and habitual drunkard, and) delirium tremens and spitting of blood, 
had greatly impaired his health byjand that his death was caused by his 
gross habits of intoxication which ren-| habits of intoxication, and gave an 
dered him liable to the sun stroke ; the | account of his sickness entirely incon- 
concealment of which was the ground | sistent with her own knowledge of his 
of defence urged in said trial that the! condition, and that she congratulated 
defendant, when the policies were re-) herself upon the successful eonceal- 


newed in her favor, well knew the pliys-i ment of these facts when the policies 
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were obtained and the payment recov- | facts existed which rendered it inequit- 
ered ; and that upon the discovery of | able in the plaintiff at law to enforce 


the foregoing facts the complainant | his judgment, and these facts could not 


obtained the affidavits of Christina Sitz- 
man, Catherine Engle and Frank Ene 
halt made in April, ISSO, and annexed 


them to the bill of complaint, with a 


view of obtaining a new trial and made 
application to the conrt for the same 


which the court declined to grant in 


wail the defendant either by reason of 
‘the rigid rules of law, or by fraud or 
paecident, or by reason of their being 
unknown to him in time for that pur- 
| nose without any fraud or negligence 
‘on his part, equity would restrain the 
plaintiff by perpetual injunction from 


the 
would otherwise relieve against it. Sach 


view of the pending writ of error. proceeding upon judgment, or 

The prayer of the bill is’ that the 
jadgment against the complainant may | jurisdiction, with the proper limitations 
/nuponit, was never more tersely or clear- 
ly stated than by Chief Justice Marshall 
in the Marine Insurance v. Hodgson, 7 
~Cranch. 336. “ Without attempting,’ 


isays the learned judge, “to draw any 


be declared to have been obtained by 
fraud ; 
strained 
any exeention to be issued thereon or 


that the defendant may be re- 
by injunction from eausing 


from enforcing the same in any man- 
ner against the complainant, and that! precise line to which courts of equity 
the complainant may bave such other) will advance and which they cannot 


and further relief as shall be agreeable | 


| 
| 
| 


pass in restraining parties from avail- 
to eqnity and good conscience. ‘ing themselves of judgments obtained 

The general ground on which relief/at law, it may safely be said that any 
is sought in this case is, that the two) fact which clearly proves it to be against 
policies of insurance, on which the} conscience to execute a judgment and 
judgment is founded, were obtained by | of which the injured party could not 
the frand of the defendant and her) have availed himself in a court of law, 
deceased husband; that the fraud was) or of which he might have availed him- 
unknown to the complainant at the | self at law but was prevented by fraud 
time of the trial, although it was sus-| or accident unmixed with any fault or 
pected and efforts were made to find! negligence in himself or his agents, will 
to court 


See also Tompkins v. Tomp- 


evidence of it; and that it was known | justify an application au of 
and concealed by the defendant on the! chancery.” 
trial so that the verdict was fraudulent. | kins, 3 Stock. 512. Freeman on Judg- 
ments, ¢ 491; Insurance Co. v. Fields, 2 
| Story 59. 


The learned counsel 


ly obtained in her favor. 

There is no qnestion about the jnris- 
for the defen- 
dant while, admitting in the argument 


diction of a court of equity to grant 





relief against a judgment at law on the 


general jurisdiction, insisted that 


ground of fraud, whether the fraud) the 
was in the transaction or the in-/there was nothing in the structure of 
strument on which the action arose,| the bill in the present case, which an- 
or in the trial and the manner of | thorized the court to treat the suit as 
obtaining the judgment. The whole) an application for a new trial on ac- 
subject was carefully considered in the| count of newly discovered evidence. 
ease of the executors of Powers v. the| The specific prayer undoubtedly is that 
Administrators of Butler (3) Gr. Cb. | the judgment be set aside on the 


465), in which it was held that where| ground that it was obtained by fraud. 





~~ 





! 


But there is also a prayer for an injune 
tion and for general relief, and under 
these it has been the practice in equity, 
unless the ense disclosed some defence 
peculiar to courts of equity and which 
would be unavailable at inw, to decline 
to go farther than to set aside the 
judgment and leave the parties to a 
new trial in the original foram. This 
is especially so when the prayer of the 
bill is for an injunetion, bills of which 
sort. says Judge Story, are usually call 
ed bills for a mew trial Sto. liq. J., 
3 887 

Regarding the case as in cffeet an 
application for a new triel, do the alle 
gations of the bill anthorize the court 
to interfere with the judgment ? 

As the alleged newly discovered evi 
dence is a legal and not an equitable 
defenec, the ouly questions wre whethei 
it is sufficient, if true, to prove fraud 
and injustice in the judgment and 
whether the complunant has shown 
due diligenes in the effort to procure 
the testimony for the trial. 

(1) The complainant states in the 
bill of complaint, that more thlian two 
years after the jadgment, to wit, in thre 
spring of LSS0, if ascertained on whit 
is believed to be abundent proof that 
the assured, Trefz, for a long: time 
prior to 1873, when he obtained the 
new policies of insuranee, had been a 
confirmed and babitual clemakerd and 
greatly impiutred his health by gross 
habits of intoxiestion, which rendered 
him liable to the sanstroke, the concent!- 
ment of which was the ground of de 
fence urged on the trial; that the de 
fendant Christina Trofz, when the poli 
cies Were renewed im her favor, weil 
knew the physieal situation and habits 
of her husband and that the renewal | 
was obtained by the fraudulent conceal. 
ment thereof from the complainant; 


that the said habits of mioxication | 


39 
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continued and inereased, constantly, 
after the policies were issued and caused 
the death of the insured during the 
year 1876; that he was in the constant 
habit of being drunk day by day and 
became subject to delirium tremens, 
which rendered him very violent in his 
family, rapidly undermined his health 
and speedily caused his death; that 
the defendant was perfectly aware of 
his condition, but expecting to obtain 
the «mount of the policies upon his 
anticipated death she took pains to 
conceal his condition from the publie 
and especially from the agents of the 
complainant, who as she knew were 
making strenuous efforts to obtain 
proof of the faets, which were suspect- 
ed but not aetually known, in order 
that they might be proved upon the 
trial; that the physicians who had at- 
tended him, and who were well aware 
of his eondition and habits, had died 
shortly before the trial, and she know- 
ing that the facts could not be reached 
through them concealed as far as pos- 
sible his trae condition from the physi- 
cinns who attended him towards the 
close of his life; that as soon as these 
facts were discovered the complainant 
obtained the several affidavits of Chris- 


tina Sifzman, Catherine Engle and 


Mrank Mhelalt, tending to establish the 
foregoing material allegations of fraud, 
which were first used in the court on an 
application for a new trial, and are now 
wnnexed to the bill of complaint and 
form a part thereof. 


Wiulst the demurrer of the defend- 


ant does not admit the truth of the 
| mere pro forma charge of the fraud in 


obtaining the judgment at law made 
in the complainant's bill, it does admit 
the truth of every fact stated which 


-@oes to establish the fraud, and if the 


foregoing statements must be accepted 
as true they are quite suflicient to jus- 
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tify the court in enjoining all farther | activity expended itself. 
proceedings upon the judgment until!’ However, as most of the important 
at least some further investigation info facts are alleged to be within the per 
their truth ean take place. sonal knowledge of the defendant, and 
(2) There is more diffieulty about the eharge is that she has earefally 
the question of the use of due dili- concealed them from the complainant, 
gence. I wish that the bill had been FT think the latter is entitled to a dis 
more specilic in this ree@ara. li iter COVCTY. 
ates and reiterates its use, but LT should The demurrer is therefore overruled 
have been better satistied if it had told and the defendant is allowed forty 
us more definitely what was done and days in which to put in her answer. 


in what partienlar directions this large 


S. CIRCUIT COURT, S. D. OF NEW YORA. 


NATIONAL BANK MARRIED WO-) ordered and made an assessment on 
MAN~ GUARANTY. the shareholders of said bank, equally 


othe amount of one hun 


ecentum of the par 
New 


Lie capital stoek 


In v th Aceived ot the: iirc spas : 
ati Linist nn PENG Salle ass held or owned 


the time of its 

and tas ordered 

nstitnte snits fo en 

f exeh shareholder his pet 
any yas sach to said extent; 
promise to pay defendant was at the time of 
that this position is untenable and that she said sus pe nsion and failure of said bank 
was liable on the assessmi a shereholder of its capital stoek to the 
Mr. John Ml. Ninowe and Mr. Klihew amount of twelve shares of the par 
Root for plaintiff. value of SLOO per share, and held o1 
Mr. Soseph IT. Choate and Messrs vas entitled to hold. in her POSSESSI’ NH 
Johnson d& Cantine for defendant or control, the usual stock certifieate 
Brarcurorp, J.: The e mip] unane al is sueh Sharcholder, and that therefor 
leges that the First National Bank of the defendant is lable to the plantift 
Newark, located in Newark, New Jer- for 81,200 with interest from July L4th, 
sey, was dnly organized as a bank ISSO, the date of the order of assess 
under the act of June sd. 1864; (15 UL ment. The defendant has put im an 
S. Stat. at large, 99) that on the 14th of answer to the complaint. One — of 
June, 1880, it became insolvent; that the Separate lefonces set tp in he 
the plaintiff was appointed its receiver; answer is that the defendant in De 
that its assets were insufficient to pay cember, 1852, became and ever since 


its debts; that the comptroller of the has been, and still is the wife of Henry 
currency, under ¢12 0f said act, has W. Johnson, who at the time of the 
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commencement of this action was and | 
still nid the 
state of New York: that the said twelve 


shares were purchased by her through 


is nm resident ejtizen of 


her duly constituted agent, in the state 
of New Jersey, while she was such 


ie 
to 


stute, and 


married woman, and 4 certificate 


her said 


that she 


therefor was delivered 
agent, within that 
never became or wis 
thre 


wise than in the manner above stated. 


the owner of any 


of the shares of sud bank other- 
To that defence the pluntiff demurs 

on the ground that it is imsullicient im 

law upon the face thereof. 

12 of suid act of 


tock of any asso 


[t is provided by 
1864 that the ciup tial 


Ciation formed nnder this aet shall be 


divided into sHuarcs Of one hundred 


dollars cach and be deemed personal 


the 


every 


and transferable on 


the 


person becoming aw sharcholder by such 


property, 
anil 


i ° a o- 
books ol USSOCTLLION, 


transfer siiall, im proportion to his 


suceeed to all the rights and 


the 


shares. * * * ‘fT 


shares, 


liabilities of pri holder of such 


or 
he shareholders of 
each associntion formed wnider the pro 
visions of this aet shall be 
held individually responsible, equally 
foi 
for all contracts, debts und engave 


to 


tent of the amount of them stock there 


and ratably aid not one another, 


ments of such assoention, the ex 


nat the par value thereof in addition 


to the amount investect m such shares. 


It is provided | 


ry Lie act of tue log- 
the state of New 
approved Mareh Is74, 
Statutes of New Jersey of S74, p. 469, 


£5) “that any marricd woman shallatier 


islature of Jersey 


21, (Rtevised 


the passing of this act have the right 
to bind herself by contract in the same | 
to 


though she were uninarricd, and whitch | 


manner and the same extent as 


contracts shall be legal and obligatory, | 


and may be enforced at law or in equity, 
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by oragainst such married women in her 
own name, apart from her husband, pro- 
vided, that nothing herein shall enable 
such marricd woman to become an 
wecommmodation endorser, guarantor or 
surety, nor shall she be liable on any 
promise to pay the debt or answer for 
the default 
person. 

It is admitted that this New Jersey 


statute took effect before the defendant 


or liability of any other 


became the owner of the shares in 
question, although the date when she 
became such owner is not set forth in 
the It is contended for the 
defendant that the lability created by 


the act of Congress is in the nature of 


answer. 


a liability of suretyship, and that this 


suit is one to enforce a promise or 
undertaking to pay the debt of another, 
and is, therefore, within the proviso of 
the New Jersey statute, and a recov- 
ery cannot be had against the defend- 
This view does 
The con- 


ant on such promises. 
to 
tract made by the shareholders is en- 


not «appear be tenable. 
tercd into by the act of becoming a 
of the 


eo in- 


shareholder. very creditor 
bank becoming such becomes 
stunt? a eveditor of the shareholder in 
The 
shareholder becomes thereby a princi- 
mul debtor. The debt 
al the instant of its creation, 
debt the 

only as a measure of the 
It is true 
payment of the debts of the 


respect to the liability in question. 


of the bank is 


’ 
i 
I 


LIS debt 

the 
ferredl to 
debt of 
that the 
bank by the bank extinguishes the debt 
of But 
euaanty or suretyship or of a promise 


and of bank is re- 


the shareholder. 


the shareholder. the idea of 


to pay the debt or answer for the liabil- 


ity of another is altogether destroyed 


by the fact that the debt of the bank is 


incurred for the benefit of the share- 
exclusively, is thus the 
debt of the shareholder, as a principal. 


holder and 
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The shareholder has no remedy over 
against the bank or against his co-stock- 
holders. This inherent idea of guar 


As the 


ease is not within the proviso of the 


aunty or suretyship is wanting. 


New Jersey statute, that statute makes 
the defendant liable on her contract. 
Moreover it must be assumed either 
that the defendant 
tate. 
for her benefit, as the holder of a sepa 


had a separate cs 


In either view the contract was 


rate estate. Under such circumstances, 
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by way of estoppel, she will not be al- 
lowed to claim and enjoy as regards 
the bank, 


stockholders, the 


and creditors and her co- 
benefit of her position 
asa sharcholder and then repudiate the 
attached to it: 
L. Kh. 3 hq. 
eases TSL; in re the Keeiprocity Bank, 
22 N. Y.,9; National Bank v.Case 9 Otto 


628.) There must be judgment for the 


statutory obligation 


(Mrs. Matthewman'’s case, 


plaintiff on the demurrer. 


NEW YORK SUPREME COURT. 


BOND TO REMOVE CAUSE 
DAMAGES. 


it bond, ry ‘ 


piurpos 
pendin 


The conditions of 
dent defendant for the 
a removal of a catse 
Court into the U.S. 


said di 


shall enter, 


Court, were 


yy | as 
or lils te il Ve 


fendant, 
to 

Cirenit Court of the United 
Northern of New York, on the 


dits of its next stated session ol 


Or citlise 
sstiite 
District 


t COpy 


and cops of all proce 


records in said suit 
pleadings and other 
edin 
oblicut void, 
full foree and effect.” The said 


neglected to enter 


‘ depositions tr tiinony 


proce in this snit . * * then thi 


to retuainmin 


defe 


ion to be otherwise 
idiant 
i COPS of the records, ete., 
the first 


S. Court on 


vt ession of aid court. 
ch bond by the planitifl 
moved, 


thir 


iy the 


tthenuipted to be r 


of daima 


appearance 
U.S. Court and procuring thie catse 


emsure 
costs incident to plain tiffs 
to be 
tute 


remanded to the Court 


Appeal by plaintiffs from a judgment 
in their favor against the defendants 
for $172.59, 


= = 
}Piven ry 


IU. S. 


ithe bond was broken by 


] 


State Court to the 


lefendant Fallon on remova 
thi 


Cirenit Court 


of a cause trom 
The condition of 
reason of said 
Fallon's neglecting to enter the papers 
iil proceedings in the original Cause 
Circuit Court on the * first 
The 


Iyy them complaint 


Pe 
ia the U.S. 
day of its them * next session. 
} ? 
Claimed 


plait {11s 
judgment for S1,.698.79 and costs, the 


amount clatmied in the original aetion, 
costs tor at 


he U S. Cir 


scoOf havine 


| lid 4] { 
hid, Ta actahiviom therero, 


tending and appearing at f 


emt Court tor the purpe 


the original cause remanded to the 


State Court, 
Mie jadgment recovered by plaintiff 
costs of attending at the 
1S. Civemt Court only. 
Mr. Harry Hate, for applts. 
Mr. W. Ke. Smith, for resp'ts. 
Held, Vie proceedings in the origi 


nil waetion were not terminated by the 


) failure to file the proper pipers in pro- 


per time in the U. S. Cirenit Court. 


Such failure entitled the plaintiffs to an 
the U. S. 


order of (ureuit Court re- 


The action was brought on bond! manding the case to the State Cour 
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for trial there. This practice is settled, ted the daruages which the plaintiffs are 
by MeLean v. Chicago and St. Paul entitled to reeover by reason of the 
Railway Co., 21 Alb. L. J., 47; 8. C.,) breach of the condition of the bond by 
16 Blateh., 369, 3809; Dillon on Removal the defendant. 

of Causes, 3d ed., < 85, p. LOd and) Jadement affirmed with costs. 

Note 2. ‘That the costs incident to Opinion by BoarpMan J; Bockes, S., 
plaintiffs’ appearance in UL S. Cireuit’ concars; Learned, 1. J., dissenting.— 
Court, and procuring the cause to be | N. Y. Weekly Digest. 


remanded to the State Court, constitu. | 


CASES BEFORE THE INFERIOR COURTS. 


FIRST DISTRICT COURT OF | house in Newark belonging to her. She 
NEWARK. requ sted that certain stoves and eook- 
— ing utensils should be sent to the ten- 
STATUTE OF FRAUDS-—-PROMISE ants and this was done. At that time 
TO PAY THE DEBT OF AN- 
OTHER INDEPENDENT 
PROMISE 


she said that af they (the tenants) 
would not pay the plaintiff's bill she 
would pay it.  Subsequentiy the de 


fondant left the city without paying the 
in: eiiescitesi>. ‘Wie deka ab wena adi plaintiff any part of his bill and leaving 
duced thee tenants of the housé tothe pla: | (2 Property in defendant's house. 
i ee oo eae cnants | Shovtly after that the plaintiff visited 
bought certain voods which wer eliveres I , TENE with the te fondant. De 
at the house. "The tenants absconded with- | ¢ f pari 830 on necount and prom 
out paying for the goods, ‘The plaintifatter ay the balance, plaintiff agree 
wards visited the house with the defendant ; : 

‘ t to attaea the property. 

debt. The plaintiff then paid S30 on ae Mr. George W. Mubbell, for plaintiff. 


count oof the price of the coods ane Mr. Re a Parker, for defen 


and was about to attach the voods for the 


promised orally to pay the balance. The | dant. 


plaintifl refrained from reek ine un Henry. J.. The plaintiff brines this 
attachment and afterward sued boas ction to reeover a balanee due for 
defendant for the balance of the price, 


Ileld, that this was not a promi eto pany thie 


eoods sold and delivered. That the 
debt of another within the statute of frauds | plumtul sold and delivered the goods 
and that the defendant was lable. isaecd for and that there is a balanee 
Statement of frets (prepared by the | due him ts a question about which there 
Judge): The plaintiff was engaged in} ean be no doubt. Bat the principal 
the coppersimith, slove and plumbing | question is, whether 1 is the defendant 
business in the city of Newark. In the) or the person who origimally contracted 
month of November, 879, defendant) the debt that is liable to the plaintiff. 
called at the plaintiffs pleee of busi | Ii appears from the evidence that the 


n 


ness in company with two gentlem« an of sale was with the tenants 


whom she represented as tenants of aland that the credit was given to them, 
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and that the defendant promised to pay|cision came within the rule so ably 


their debt. 


that time made 


Of course the promise at 
the 
not, aniler the statute 


by defendant ean 
of frauds, render 
her inany way liable, it not being in 
] 


writing and being clearly a promise to 


pay the debt of another. Lt also ap 


pears from the evidence that the ten 
ants left this state, and that soon after 
their departure, the property which is 
the subject of this action was in the 
the defendant. That 
plaintiff the of 

of his bill ancl made 


wn oral promise to pay the 


possession of 
the 


necount 


she 


paid 


S30 Oh 


Sulu 


balance. 
The title to the property undoubtedly 
originally passed from the 
the tenants. Under these 


ces would the contract of sale 


plamtifl to 
circiuustan- 
second 
made with the defendant be binding or 
effectual ? 
true 
title to; 


tain right or 


The plaintiff could not it is 


levally sell property he had no 


the 
title from the plaintiff, if 


nor could defendant ob- 


the property belonged to another. But 
of the 


tenants bud become non 


the insistment plaintiff's coun 


sel is that the 


: . — 
resident or ubseonding lebptors, and 


mt reason the plantiff had a right 


to acquire a lich pon the property by 


, ‘ 
Pit 


sueh Cireulustances 


ahi nitachment. UnaouwleEdly 


correct: and unde 


the question now lo consider is whethe: 


| 


| {00S 


the ] 


iSt promise lua le by defendant 
or does not bring such a promise within 
the stutnte dif- 


of frauds Th CHLSe 


fers from the GCase olf San iford vy. I red 


Ihe thie 


ericks, decided second District 
Court about a yoar ago (opinion on file). 
did w 
defendant at the 


After the 


performed the defendant prowl cd to 


In that cuse plaintiff ork in the 


house of request of 


the tenant work had been 


pay the plain till the amount of bis bill. 
held thiut 


liable because the 


It was the defendant was 


promisor was bone 


fited, und it seems to me that that de- 


stated by Green, Ch. J, in Kutzmeyer 


v. Mnnis, 3 Dutcher 371. 

In the present case no work was done 
upon the premises; but it is claimed that 
the pluntHl surrendered a substantial 
right in consideration of the defendant's 
promise. Lt has long been a very per 
plexing question what oral promises 
areand what are not within the statute 
of frauds. Many of the authorities are 
apparently very conflicting and difficult 
to harmonize in regard to many essen- 
It 


seems now, however, to be well settied 


tial points touching this question. 


that when x debtor sends property to a 
third party to pay adebt, and the third 
party accepts the trust, he is liable to 
the creditors. 
itl, p. 27; 
odl; Edwards v. Kelly, 6 


Parsons on Contracts, 
Smith, 2 Sand. 
M. & W,, 
204; Ledow v. Burton, 36 Ala. 596. 


The weight of authority has gone 


Weyman vy. 


further than this, and has extended the 
ability to the following cases. 

lirst. When the new promise creates 
2 new contract of sale. 

Second. When the creditor gives up 
some lien or substantial right upon the 
faith of a promise 

It has been laid down by some of 
the text writers “that when the pur- 
chaser of goods was unable to pay for 


] 


thie delivered 


the latter 
to pay 


that this was a substitution of a 


transferred and 


the 


‘Hh, and 


them to defendant, 


promising the vendor for 


thie 


new contract 


Tha, 


of sale and a new pur 
chaser in tien of the original contract 
of sale, and the original purchaser was 
discharged from all liability in respect 
to the goods; and the debt beg ex- 
the 
promise to be amenable for the debt of 


1 Add. Contracts 314; 
Sellard, 5 Taunton 450. 


tinguished, promise was not a 


mnother. Ol 


Browning v. 


jin Farley v. Cleveland, 4 Cowen 432 
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and Barker v. Bucklein, 2 Denio 45, 


the rule laid down was that when a third 


! 
} 
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Ind. 81; Sampson v. Hobart, 28 Vt. 697; 


| Shook v. Van Martin, 22 Wis. 532. 


person, for good and sufficient con- 


sideration, having in his possession the 
property of the debtor, out of which 
to make the payment, promised the 


creditor to pay the debt, he is liable be- | 


muse it is not «a promise within the 
statute of frauds. In Farley v. Cleve 
land, 4 Cowen 432, it was held that a 
promise to pay an antecedent debt im 
consideration of property placed in the 
hands of the debtor does not require a 
writing to give if validity. There are 
also many authorities to the effect that 
when the creditor parts with a lien or 
security upon the faith of the promise 
of another, that that is not a promise 
to answer the debt another. 


Jarker v. Birt, 1O M. and W., 61: Bar 


for of 


rell v. Trussell, 4 Taunt. 117: Cartling | 


v. Aubert, 2 Mast, 325; King v. Despard, 
5 Wend. 277; Arned v. Stedmand, 45 
Penn. 186; Add. on Contracts, Vol. 1, p. 
315. 

The case 
cided at the 


King’s Beneh in 


of Williams 


Master 


v. Leper de 
of Court of 


L766, 3 Burrows p. 


term 


IS87,was a case where a broker, who was 


about to sell @oods of an insolvent 


debtor, promised to pay the landlord 


his rent if he would not distrain for it. 


) contract of sale 


Lord Mansfield held that the ease had. 
nothing to do with the statute of frauds. | 


“That the goods are the fund, and the | 


question is not between Taylor and 
the plaintiff” ‘Phe Lord 
Hundediteh 


86 is to the same effeet. 


ruling of 
Mlden in v. 
Some of the 
American authorities have goue further, 
holding that when the plamtal sarren 
dered a lien or 


the faith of 
that this is 


a promise by a third party, 


statute of frauds. Melkenzie vy. Jack 


tt promise not within the | 
‘in IS11, 4 Taunton 


Mil » I 4 
WHlihhe, 0s PUSDp. 
set 


substantial right on) 


The ease of Mallory v. Gillette de- 
cided by the N.Y. Supreme Court 23 
Barb. 610, and affirmed by the Court of 
Appeals in 21 N. Y. 412, is the strongest 
case against the plaintiff which has come 
under my observation. In that case 
the plamtiff parted with a substantial 
right in consideration of a promise 
made by a third party, and the Court 
of Appeals by a vote of 5 to 3 decided 
that the promise was within the statute 


It that the 


dissenting opinion of Bacon, J., is in 


of francs. seems to me 
accordance with the weight of authority. 
But that ease differs from this, because 
there the property was not in the pos 
session of the promisor nor did he de 
rive any benefit from his promise, nor 
was it such a promise as clearly amounts 
to an original undertaking. 

I think the proper conclusion to de- 
the 


was cither a 


duee from evidence is, that there 


transfer or abandonment 
of the property by the tenant; that the 
property came into the possession of 


the faith of 
promise the plamtiff did not obtain a 


defendant, and on her 
lien by attachment which he could have 
nequired. That this amounts to a new 
and a new considera- 
tion passing between the parties witha 
new purchaser in teu of the original 
contract, and that the promise of de 
fondant was not a promise to pay the 
debt of another but a promise to pay a 
new contract price—a promise on the 
part of the defendant to pay plaintiff 
for the goods in defendant's possession 


I 


think the principle laid down in Barnell 
| I 


if plaintiff will not attach them. 
v. ‘Trussell, decided u: Trinity Term of 


Court of Common Pleas of England, 


120, 1s the same as 


son, 4 Abb. 230; Spooner v. Dunn, 7) that involved in this ease; and that the 


| 
| 
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second promise made by defendant | E 


amounted to a substitution of a new 


eontraet of sale in lien of the orteinal | M 


withthe tenant. Jndement ts 


favor of plaimtiff for the 


econtraet 
rendered in 
amount of lis claim with interest from 


the dat The 
questions involved being questions of 


Secon | Promise 


ol the 


It 


law. execution is stayed for ten day 


so that defendant Vecey Uppy ul aif shy 


. ’ 
cdlesires tO ado SO 


HUDSON CIRCUIT COURT 


DISCOVERY BEFORE TRIAL 


NOTICE 


c 


wert 


me 
ators 


Crit 


befor 


brought on to trial. 


the jury was ¢ 2) 
(silhools if 
in 


tnswe!l 


| 


} 


c 


whielr bad 


STRUCTIVE SERVICE 
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SSEX CIRCUIT COURT. 


SERVANT-—CON- 
DAMAGES. 


ASTER AND 


om 
Dried Se plember 2 ISS]. | 

cservant has been wrongfully discharged 

bi the 


! ! 
only one action for br 


end of his term he may bring 


of the 


fore 
ich contract 
if There is 
The 
Lee “( be estimated by considering 
tiff 


miotuent hindi 


tnd this miuay be brought onee. 


no such thing as constructive service, 


would have earned 
Lhe remaimed in the cmployment for the 

ili remembering that his 
le | his nd that it is his 
aut utilize it by endeavoring to find em 
ployment, and considering also the probabil 
ench veld the 


ry to consider 


time after 
discharus Owl it 


to 


circumstances 
in view of 
viz: That the 
of the defen- 


suit cian be brought 


‘ - > ' 
WO PrOPO itions involved, 
° 


hi is the wrongful act 


dint and that only one 
This was an action for damages upon 
The 
nintit bad been employed by the de 


breach of contract of service. 


o net as sulesmean until the first 
of S100 a 


rdand 
April, 


1552, 


eo 
| ae 


at a salary 
plaintiff's services had 
unsatisfactory to the defendant, 
ise 
his terna. 


it he 


rod cause and that the agreement had 


dl been discharoed before the 
ry 
1 


been 


i@ defendant msis 


had discharged for 


n rescinded by mutnal consent, and 
lefendant eontended also that even 


plaintiff had been wrongfally 


weed be could not bring an action 


end of the term, or that if he 


sc:) 4) 
hii ne 


mid lis dumages were only those 


‘ 
accrued up to the time of 


wetion broucht. 


Vr. Ki. Mowell and Mr. 


Scanned Ss 


SO: eph Coull ) 1 the plaintiff. 


on for trial. The motion was denied. |] 


and Mr. 


() 
‘ 


Benj. S. Morehouse 
hKveashey tor the defendants. 
the of the trial 


xpressed views of the 


During progress 


Jypun Jl oe his 


uw governing the case as follows: 














The question that has been diseussed 
by counsel is one that has been before 
this court in two notable eases, both of 
which were sharply contested, and in 
both of which the question was dis 
eussed and considered by able counsel. 
The first was) the 
States Wateh Company v. 
There a man was employed ata salary of 
$5,000 a year, for a period of, [ think, 


five 


ease of the United 


Larned. 


years. He was discharged be 
fore the expiration of the first year, 
and brought his suit} to reeover dam- 


‘ 
€ 


wes. LT charged the jury in that case 
that immediately upon bis discharge he 
had a right to consider the contract as 
broken and had a right to sue at once ; 


that he was concluded by the result of 


one suit; and that, consequently, all 


to hit 


from the breneh of contract, were to be 


the damages which resulted 
allowed to him as the damages in that 
vase, and that the propositions for the 
jury to consider were the amount he 
would have earned if he had remained 
in the employ of the company for the 
full 


consideration that his time after he was 


term of five years—trking into 
discharged was his own, and that if was 
his duty to utilize that time by endeav- 
oring to obtain employment. The same 
question was considered in this court 
(although T do not think it was discuss. 
ed at that time) the ease of Hill v. 


Smalley, in which there was an agree- 


in 


ment, I think, for three years, which was 
broken shortly after if was made. 
Both of these eases were reviewed in 
the Supreme Court, and one of them 
in the Court of Errors, but [ do not 
think in either 
court was taken on the point [have in- 
dicated. In 
of precisely the same character in this 


tase the opinion of the 


a number of other cases 


cirenit IT have laid down the law in the | 


same way, and IT would 


consider that as the law for this court. 


40 
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be bound to) 
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| I investigated the question at that time, 
and was satisfied that it was the Eng- 
lish rule, and that was the rule in al- 
most all the states of this country. 
Some confusion has been thrown 
over the question by a failure to regard 
In England 
atone time, and in some of the states 


the question of pleading. 


at the present time, an action of this 
kind isan action brought for wages. 
The servant, after discharge, brings his 
action, month by month, on the con- 
tract, considering it as continuing, on 
the ground of constructive service,— 
the jury being told to consider what he 
might have earned. I think that was 
contended for in this state in the case 
of Gear vy. Hoboken, in which the court 
rejected that theory, and said there 
eonld be no such thing as constructive 
service, and that the proper course wes 
to bring an action for wrongful breach 
of The where the 
courts say that the measure of damages 
is the down to the 
actual dismissal are thus explained ; be- 
cause in all of them 
service actual or constructive. Suppose 


contract. cases 


serviees rendered 
the action is for 
a contract is for twenty years’ time, and 


itis broken The 
party who is wrongfully deprived of 


in a few months. 
the benefit of his contract can only sue 
onee. All the eases say that and if he 
has to wait until the end of twenty 
years before he ean recover for breach 
of contract, he will be placed at an un- 
conscionable disadvantage. 

In the ease of Hoekber v. La Tour a 
man was hired to go abroad with a gen- 


Before 


the time for commencing his employ- 


tleman to travel in Europe. 


ment had arrived, the gentleman gave 
‘him notice that he would not take him, 
and he sued at once. Now, if he could 
only recover his actual damages down 


| ° 5 ‘ . 
to the time of dismissal, he eould not 


| reeover a cent, because the time for him 
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to do anything under the contract had 
not arrived. I think 
English cases are in accordance with 
All 


the elements mentioned by counsel are 


all the modern 
the views I have now expressed. 


elements that to be eonsidered as 


submitted to the jury. 


are 
The jury are to 
consider the probability of the plain 
tiffs obtaining employment, the proba 
bility of his health, and all those ei 
it 
them to consider in order to adjust the 


cumstances which is necessary for 


facts of the case to the two propositions 


involved—viz: That the discharge is 
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wrongful, that it is the act of the de 
fendant himself, and that only one suit 
can be brought. 

L do not consider this an open ques 
tion in this court; and it would require 
more time to make the necessary inves 
tigation to change my views than either 

ithe conrt or counsel 


or the county 


could afford to expend. TL therefore 
propose to consider the law on this sub- 
ject to be as L have stated it,—giving 
you, of course, the opportunity to re 


view it. 


COMMUNICATIONS. 


LAW AND EQUITY. 


N. J., 


a Ji 


Rep Bank, Sept. 5th, 1881. 


j/ 
we 


To the Editor of 
SIR: 


th Le 


The proposition to submit all ({lles- 


tions and contests to one common court an 


nulling all separation heretofore known under 


and 


would 


the terms **Law” is One 


spect to which I 


Equity’ 
be ri 


mn re 


ave to submit a 


few suggestions 


The question would seem to be, are there or 


and among the diver 


the 


not distinctions ir ques 


tions Which demand action from courts, 


which call for distinct tribunals in the veneral 
public interest ? 

Many persons dispose of this question very 
substantially **Law 1 
id why should we 


of courts. 


promptly, by saying 


Law and Justice is Justice, ar 
be with tw 


the question in each Is 


cumbered sets 


simply what i 
and what is Justice 

Sut will these please to 
that the of litis 


such as involve only a few facts and principles 


persons consider 


greatest number ations «are 


and 


the 


recognized and established for centuries 


in which the main difficulty is to setth 


facts, which is the constitutional province of 
the facts 


judgment of the law promptly follows. 


the jury being thus determined the 


If you have courts whose funetions are con- 


fined to such cases, will they not do more busi- 


ness and better and = less expensively to the 
if other and dif 


more complicated and 


public, than they would do, 


ferent and mecessarily 
protracte d CUSES 


Phere is 


trie compl \ 


are also crowded upon them ? 
in fact a chtss of cases in their na- 
and ditticudt in which fact and 


sid ne ricle dl, 


hig hi 


lianw cere that a demiuund is made for 


thi 
eric thie 


t intellect and the aimplest learning 
coolest and most cautious investiga- 
the 
in 
At 


is dis- 


tion and discrimination for their decision 
facts and 


the 


circlunstances are complicated 
features 


of the 


many are Without precedent. 


controversy there 


every pliase 
cussion and deliberation required 


facts 1s 


frequently 
further inquiry to 
Now 
enh 
plain CULStS 
plex 
ted cis 


is indispre nsable. 
such « 


and the 


planes “tses upon the ordinary law 


nlar, result is’ that comparatively 


have to wait) for decision, till com 
and complicated and necessarily protrac 
are disposed of. Is this reasonable 
or right or for the public benefit 7 

| ‘There is 


refer 


no lawyer in full practice who can- 


not to one or more cases of his own 


which could not properly be placed on any law 
it 


Its place on the calendar 


calendar, because would have been an o+ 


struction. there. 
would have delayed the decision of simpler 
And delay ts 


There is 


tions 


CAUSES, a denial of justice. 
vood reason for separate jurisdic- 
distinet class of The old 


thut Equity is the jurisdiction 


in at CASH, 


writers sity 
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which soundly and wisely disposes of cases in 
respect to which law because of its wenerality 


is deficient. This is a distinetion recounized 
in our courts for centuries and by our state 
and national constitutions. 

Where is the reason why a party who sues 
On it bond, it bill of exchanee, it promissory 
note, a simple contract for rent, labor or ser 
vices should be delayed ji the determination of 
his case, by a protracted trial of a question as 
to the validity of a will, the due exeention of 
a trust, the forfeiture ly it corporation of its 
charter, of formal legal proceedings invalida 
ted by alleged perversion of legal process or a 
conspiracy to defraud on the determination of 
Which perhaps millions of property depend ? 

Itamay be said the courts may bave distinet 
classes of cases, so that 


calendars for distinct 


a common daw suit) need not be delayed for 


trials of an equitable character docs this reach 
the root of the matter? The equity cases to 
Which we have alluded have learning and pre 

Inat thousand 


And 


the y wre ex 


cedents of their own exhibited 
volumes of essitys, statutes and reports. 
justly so in the nature of things 
ceptional—they are out of the common course, 
The ablest law judge continually occupied with 
different he 


deal with them mreust feel himself ina strane 


eases of a kind, when comes to 
country. 
ean be of Little help to him. 

What is gained then 


dictions except to confuse 


by blend ne all juris 
and injure both ? 
There are undoubtedly enough of these equit 
able, exceptional litigations to occupy one or 
Why then 
compel law judges to attend to both classes of 
the 


aw greater or less degree wait upon those of the 


more judges all the year round. 


CUSCS, and take decisions th one class in 


other? What can blending both jurisdictions 
tend to, except confusion, delay, injustice, mn 
creased expense to suitors, Increased taxation to 
the state 7 

referred to tn which baw 


Various states are 


to be combined. But is 
the 
satisfactorily proved productive of public bene- 
fit 7 should be 


investivated before accepting any such coneln 


and equity are said 


there one in which combination has been 
Investigate the facts as they 
sion. In steering our judicial ship we may 
find that these examples are not beacons to at- 
tract us, but breakers to repel. 

New Jersey has hitherto preserved the sepa- 
ration between courts of law and equity which 
has prevailed in) Great Britain for centuries, 


and generally for a greater or less period in the 


His general study and experience | 
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| United States. Believing that it is for the pub- 
lic benefit, [ hope it will be maintained. 

GEO. LOWMAN. 

| 

; 

/' THE PUNISHMENT OF ATTEMPTS. 
To the 

Sik: 


Kditor of the Law Journal: 

The attempted assassination of the 
President of the United States, and the very 
moderate penalty which the law inflicts, or 
will infliet, upon his assailant, in case of the 
wound not proving fatal, suggest the enquiry 
whether the distinction made by the law in 
this country between attempted and consum- 
mated crimes is well founded. The guilt of 
wn action is admitted to he based upon the 
The killing 


of ahluman being is not murder in the eyes 


intention of him who commits it. 


of the law, unless done wilfully, and with 
There is murder, where 


to kill. 
tent to kill has been made manifest by an at- 


deliberation. no 


there is no intent sut where the in- 
tempt, which has failed only because of cir- 
clmstances beyond the control of the assassin, 


he 


elrcumstances 7? 


why should receive the benetit of those 
Guiteau, in the pursuance of 
a deliberate intent, shot the President, inflict- 
ing aw wound from which # person less happily 
constituted, mentally and physically, would 
have almost inevitably died within a few days, 
Ile meant to kill, and has failed, as we trust, 
Jack If he 


ceeded, we should hang him. Having failed, 


from no of intention. had suc- 
we imprison him at hard labor for eight years 
at most. Is there any good reason for such a 
Is he 
murderous intention, carefully planned, 
with deliberate malice afore- 
failed the 


stronger than he supposed him to be? 


distinction ? 
his 


and 


any less guilty, because 


executed 
victim was 
Is he 
any less guilty of murder in fact, whatever he 
7 


had succeeded % 


thought, has because 


ty in law, than he would have been if he 
It would be extremely difti- 
But his 


vuilt, setting aside the extraordinary cireum- 


cult to maintain the negative of this. 


stances of the character and standing of the 
vietim of his crime, is that of any man who 
full intent to kill. 
Is the penalty laid down by the law in such 


commits an assault with 


cases at all adequate to the offence? 

punish the mur- 
derer by hanging; but the man who attempts 
to murder and fails, is punishable by impris- 
at hard labor, not 


onment exceeding ten 


| 
Ilere, in New Jersey, we 
| 
| 


years, or a fine not exceeding one thousand 
| 


dollars, or both. Is this not a discrimination 
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entirely out of proportion to the difference, if 
there is any difference at all? 

Let us look at the case in the light of one 
or two European Codes, beginning with that 
of France, the noblest monument of the ge- 
nius of Napoleon, and the basis of the penal 
systems of a number of other nations. ‘There 
we read the following: 

‘Every attempt at crime which has been 
manifested by a commencement of execution, 
which has been suspended or failed of its ef 
fect only because of circumstances indepen 
dent of the will of its author, is considered 
as the crime itself.” 

The Belgian Code, copying the description 
above given, inflicts for the attempt, ** the 
punishment immediately inferior to that in 
flicted for the crime itself.” 

The Austrian Code intlicts the same penalty 
upon the attempt as upon tke consummated 
crime, with some few exceptions 

In Baden, a milder punishment is presecril 
ed for the attempt than for the crime 

In Bavaria, while the attempt is not pun- 
ished with the same severity as the completed 
crime, the penaity is increased or diminish d 
in proportion as it is distant or proximate to 
the actual commission of the crime. 

In Prussia, the attempt is punished in the 
same manner as the crime, but the judyve may, 
in passing sentence, take account of the fact 
that the crime was not completed, to fix the 
measure of the penalty within the limits pre 
scribed by the law. 
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Now, let us see what would be the punish - 
ment of Guiteau under each of these systems: 
The hold 
only of murder, but of ‘ paricide, 
atiacked 
lead 


foot d and with his head covered with a black 


French would him guilty, not 


as he has 
the head of the nation; and would 
him tothe guilotine in his shirt, bare- 
veil, expose him upon the seaffold while the 
officer of the law read his sentence, and exe 
cute him immediately afterward. 

The Belgians would imprison him for life. 

The Austrians would hang him. 

In Baden and Bavaria he would be impris- 
oned for life, and in Prussia he would die for 
his crime 

Are the provisions of our criminal Jaw in 
this respect wiser or better than those I have 
If any distinction at all is made be 
the 
the 
At 


lenity which 


quoted ? 
tween the attempt to commit crime, and 
its Vf, 


next milder degree of penalty be ample? 


crime would not the infliction of 


any rate, Is it not an extreme 
limits the penalty of the law for the most 
brutal 
kill its victim, to eight or ten years ? 


A. 5S 


and attrocious assault which fails to 


Meyrick. 


KInGcstron, N. JL, Sept. 13, 1881 


The above article, it is needless to say, Was 
but 


the points made and facts stated in it are just 


written prior to the President’s death ; 


as Valuable now, and hence we 


publish the 


letter unchinged.— Ep. } 


MISCELLANY. 


THE DEATH OF THE PRESIDENT. 


The long and weary struggle with death has 
life. After 
eighty days of carnest clinging unto life, and 
calm the President 
breathed his last on the 19th of September by 
Aiready at death’s 


ended in peace and everlasting 


endurance of suffering, 
the seashore in New Je rsey. 
door and oppressed by the hot and deadly air 
of Washington in Se ptember, he was broucht 
to the pure, cool air of the New Jersey coast, 
carried gently and swiftly from Wasuington to 


the sea, while the whole people held their breath 


until he was safe at Elberon. 


We hoped the 


fresh air might have restored his wasted 


strength. It is now only too plain that this 
could not be 
fatal 


beyond all human power to save ; 


The deadly wound had already 


done its work. The precious life was 
all that 
could be done was to relieve and comfort the 
sufferer during the few days he remained on 
This sad and vrateful task was given 


she 


The beautiful cottage by the sea- 


earth. 
to New Jersey, and did it lovingly and 
thankfully. 
shore was yvladly made ready for him, and 


eager hands made the railroad by which h 
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was brought to its door. Tenderly our people 
watched over him from day to day, and we 
shall always remember with thankful joy that: 
the sufferings of his last hours were relieved | 
by the cool breezes from the sea at Elberon, | 
and that through all the days of those last two 
weary weeks his cars were soothed with the | 
sound of the waves on the New Jersey shore, 
and that on the last diy of his life his eyes 
gazed in peaceful rest upon the expanse of 
the sea that stretches away from our coust. 
We may rejoice too in the midst of our sad- 
ness that when at length the brave struggle was | 
ended it was permitted to us first to pay honor 
to the remains of the illustrious und beloved 
dead. 

On the death of the President the question 
arose whether it was necessary to yo through 
the form of a coroner's Inquest, but on a con- 
sultation between the Attorney General and 
the District Attorney of United States, 
the the and 


authorities of the county, it was concluded thit 


the 


Coroner end Prosecutor other 
this might be dispensed with so that the fun- 
eral ceremonies might not be delayed. ‘This 
question was considered in view of the fact 
desirable that the | 


Guitean, should be tried in 


that it might afterwards be 
assassin, Charles J. 
New Jersey where his victim had died, but 
it was concluded that in in Which the | 


i CHSE 


cause of the death was so well known to the 
public, a coroner's inquest was unnecessary. 
indictment of Charles J. 
Garfield | 


will be presented, it is said, to the Grand Jury 


In view of this an 


Guiteau for the murder of James A. 
of Monmoth County. Supposing the prisoner 
to have been brought within our jurisdiction 
it doubtful 


could be sustained or not. 





such indictment 
In State v. Carter | 


Judge Vredenburgh expresses his opinion very 


is whether an 


strongly that this State has no power to pun- 
the fatal 
struck within the jurisdiction of another state 


ish a homicide in which blow was | 


or country although the victim died here. 
said : 
“Here no act is done in this State by the 


defendant. He sent no missile, or letter or | 


message, that operated as an act within this | 
State. 
this State afterwards was his own voluntary 


The coming of the party injured into 


act, and in no way the act of the defendant. 
If the defendant is liable here at all, it must be 
solely because the deceased came and died here 


after he was injured. Can that, in the nature 


CAUSES, =a 


| May be 


,of the State. 


| manslaughter, and 
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der or manslanghter here? If it can, then for 
aw year after an injury is inflicted, murder, as 
to its jurisdiction, is ambulatory at the option 
of the party injured, and becomes punishable, 
as such, wherever he may see fit to die 2” 

The foree of this, however, is very much 
weakened by the criticism of Chief Justice 
State. ‘A 
over territorial 


Beasley in’ Hunter vy. Hie says: 
to 


crimes from the fact that the death resulting 


claim jurisdiction extra 


from such crimes occurred within the jurisdic- 


| tion, has been decided by courts whose deci- 


sions are entitled to the highest respect to be 
a levitimate exercise of the powers of gov- 
ernment,” citing Massachusetts and English 


do not overlook the cirenuinstance 


that there are some expressions used in the 


| opinion read in the case of State v.+Carter that 


said to tend to the direction of the 


opposite view: but it is obvious from the con- 


'text and general tenor of the judicial reasoning 


in that opinion that the point really attempted 
that 
not invested with the ability to passa law to pun- 


to be sustained was the legislature was 


lish foreign murderers froin the death of the 


person slain happening within the jurisdiction 
The case itself is no authority, 
even for such a doctrine, and what was said 
to 
extra-judicial, for the only qnestion presented 


with reference this matter was entirely 


was whether the act extended to the crime of 
it decided that it did 


not.” See Rev. p. 282, Criminal Procedure, $78. 


Wis 


Whether Guiteau can be convicted in Wash- 
ington depends of course upon the law of the 
District. The Washington Law Reporter of 
September 21st 


which assumes to dispose of the whole ques- 


contains a leading article 
tion and to establish beyond a doubt that the 
statutes of the United States are sufficient to 
cover the case, but an examination of the full 
text of the statutes quoted has almost con- 


vineed us that they are not sufficient. The 


only difficulty is that the death did not oceur 


within the District. This point is not met by 


hany of the statutes quoted except those which 


iseem torelate to crimes committed on the high 


seas or other waters. In one section the crim- 
inal is called a pirate and felon, and the other 
is expressly limited to places within the admi- 


rality jurisdiction. See Act of Apr. 80, 1790. 


|} See. Sand 4, 1 U.S. Stat. 113. There is an old 


case In this District which holds that the local 
courts have no jurisdiction where the death 
oceurred elsewhere, but this was a duelling 


of things, make the defendant guilty of mur-case which the court: was willing to get rid of, 
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and would hardly be regarded as a binding | 
precedent. ‘The common law as recently in- | 


terpreted in’ Massachusetts and New Jersey 
and in England, and upon sound legal princi- 
ple is quite sufficient to cover the case. See 
Hunter v. State, 11 Vr. 5; 
v. Macloon, 101 Mass. 1: Re 
C. & R. 208; Lewis, 7 Cox, C. 


Good briefs on each side of the question may 


Connnonwealth 
oy, Azzaprurdi, | 
C. 277. 


Rew v. 


be found in Hunter v. State, “47 sup. 
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of punishment which is _ historically the 


primary object of it and is forcibly illustrated 
by the case of the murderer of the President 


land that is the satisfaction in a lawful manner 


of the public vengeance upon the culprit. 

The Amerfean Law Register for September 
contains an article by Henry Wade Rogers on 
Bills to Quiet Possession and Title with 


lespecial reference to the statutes upon the 


| subject in various states. 


‘There is also a paper on Exemplary Dam- 


| ages. 


NOTES OF EXCHANGES. 


There are also the usual cases with notes 


land the abstracts of recent decisions. 


The Aime rican Law Lee eve wv for September 
begins with a discriminsting and theughtful 
article on the Object and Value of the Study 
L. 


The second puper 


of Roman Law, by Adolph Pincotts of 
New York. The Slan- 
der of a Person in his Calling, by John D. | 
the 


Lawson, is written after manner of Mr. 


Dicey’s Look on parties stating the principles 
vy them 
It 


like this on various 


in the form of rules and aecompanyi 


with explanations and illustrations is 


Il done Articles 
topics would prepare the 


very Ww 
way rapidly for the 
formation of a code. 


The 
Defence of 


Punishment of Attempts and the 


Insanity in Criminal Cases 
unite two different subjects suggested by the 
Presid The last 
part alone, unhappily, retains its immediate 
personal interest. The Mr 
B. Hill, to thit 


shoald be punished with the same severity as 


assassination of the late nt. 


author Mdward 


endeavors prove attempts 


successful crimes, and argues from his theory 


of the philosophy of capital punishment that | 


be 


reasoning Is ul 


should to death 
His 
answerable but his conclusion is repugnant to 
the all that the result i- 
only to prove the fallacy of his theory of cap 
He 


r apital punishment 


an insane murdere: put 


just as if he were sane 


moral sense of men 


ital punishment. says there are only two 


alms of Ist, to prevent 
repetition of the offence by the criminal, and 
2d, to prevent commission of the offence by 
others; and that moral guilt has nothing to do 
with the 


often assert: d 


This theory has been so 
that 


without thinking by those 


matter 
by eminent writer it is 
venerally accey ted 
he 
esting to see it reduced to absurdity by one 


The 


certainly necessary to 


who assume to philosophers. It is inter 


of those who have adopted it moral 


yu lt of the offender is 


reconcile punishment to the sense of justice of 


Latent Defects in Goods Sold is the title 
of an article by Henry W. Monckton of the 
Inner Temple in the Central Law Journal for 
Septe mber 16. 

A RELIC OF THE PAST. 
The following curious document was lately 
old 


The petition is printed, but the signatures are 


found among some papers in ‘Trenton. 


evidently original. There is nothing about it 
to indicate the place of its origin, or the time 
of The 
however, plainly show that it emanated from 
Whatever we may think of the 
fully 
compliment of “the amazing waste of time 


its presentation. ancestral names, 
Mssex county. 


remedy sugeested we appreciate the 


” 
in trials by jury. 


To the Honourable the Legislature of the State 
of New Se PSY. The Petition and Remon 
strance of the Subscribers, Mimbly Sheweth, 


That your petitioners conceive the present 
practice of obtaining decisions in controversies 
respecting property, is such as requires Legis- 
It 


is at maatxim that will not Ke disputed, that the 


lative interference, and is a real grievance. 


way to obtain justice ought to be plain and 
easy, and subject to as litthe embarrassment 
and delay as possible, and without unnecessa- 


ry and unreasonable expense to the parties 


jand to the country; but the reverse is true in 


this state, owing, as we conceive, at least in 


part, to the unnecessary number of lawyers 
We pre- 


sume no good reason can be assigned why a 


admitted to interfere in trials at law. 


controversy cannot be decided by a jury, under 
of the 


four lawyers of a side; it is no doubt a very 


the direction court, without three or 
“reat addition to the expense, and the general 
observation is right, there are more causes de- 


termined wrong, than would be if none, or at 


the people and there is no other object hynost but one, lawyer on each side were per 
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mitted to interfere; but the greatest evil attend- 


ing this practice, is the amazing waste of time 


occasioned thereby: in common we miay sup- 
pose twelve causes notified for trial at a time, 


the parties, witnesses, and jurors all attending, 


the whole week is spent, and not more than | 


two or three tried for want of time: at anaver 


age, not less than 
whose time and expenses will generally exceed 


the sums at issue, besides the cost and disap 


pointment of all the others being put off re- | 


peatedly. Perhaps it will be suggested that 
the restriction contemplated would be depriv 
ing the citizens of a right to which they are 
entitled. 


by the lawyers, or their interested friends, or 


This objection will not be made but 


by those who wish to take an advantage and 
defraud others by the practice, under colour of 
law: for an unjust claim is to be effectually se- 
cured only by engaging the weight of the bar 
on the side of injustice. But it is not depriv- 
ing the citizen of his right to Jimit the number 
of lawyers, any more than it is to limit the 
number of jurors, or to say, by law, that a 
verdict shall not be rendered unless the jury 
be unanimous, nor is it so much so as to say 
that he must pay a lawyer's bill of cost, per- 
haps to the amount of fifty or sixty pounds, 
without a trial by jury, or any appeal from the 
ipse dixit of a judge, who is either incapable 
of taxing such bill, or has himself been a prac- 
titioner of the law, (dog will not eat dow) and 
his stepping from the bench to the bar will 
not inspire him with virtue and firmness sufti- 
cient to condemn extravagance which he has so 
long practised himself. 

Your Petitioners pray that a law may be 
passed prohibiting more than one lawyer ont 
a side being allowed ever to speak in courts, or 
in any way to interfere on trials. 
Petitioners, &c., will ever pray. 


100 men are attending, | 


And your | 


John N. Baldwin, 
Calvin Woodruff, 
Ki Goodnuff, 
Amos Hobords, 
Daniel Robarts, 
Stephen Wilcox, 
Joseph Wilcox, 
Klias Osborn, Jr. 
Joseph Ball, Jr. 
Jonathan Day, 
Thomas Hayes, 
Samuel Smith, 
Silvanus Ward, 
Jonathan Lyon, 
Eliphalit Osborn, 
Jeffery J. Baldwin, 
Aaron Cogswell, 


Aaron Robarts, Jr., 
James Ballard, 
Amos ‘Terrill, 
Thos. Baldwin, 
John Hunt, 

John Weldort, 
John Terrill, Jr. 
John Williams, 
Squire Wade, 
Joseph Tichenor, 
David Bower, 
Joseph B. Tillon, 
Moses Robarts, Jr. 
John N. Murray, 
Josiah Baldwin, 
Abraham Baldwin, 
Uzal Baldwin, 


Joseph Lindsly, 
Klias A. Baldwin, 
Aaron Baldwin, Jr., 
Silas Jayver, 

John Jayver, 

lias Jagever, 
Joseph Parker, 
Elias EB. Dugants, 
Henry Squier, 
Kdward Karl, 
Nathan Squier, 
Matthew Harrison, 
Benjamin Lyon, Jr., 
Daniel Javver, 
Jonathan Winans. 


Ethan Baldwin, 

| Mlihu Osborn, 

| Aaron Crowell, 

| Sumuel Drury, 

| Abiel Hayes, 

| Benjamin Baldwin, 
| Daniel Day, 
Timothy Ball, 
James Crockel, 
Kdward Ball, 

| Nathaniel Vichenor, 
| Tsaate Shipman, 

| Parmenas Rives, 
Jonathan Baker, 

| Job srown. 


BOOK NOTICES 


[A Treatise on ror Riernrs, ReMeEDIES AND 


LIAGILITIES OF Surerres AND GUARANTORS, 
the 


Suretyship to persons other than Sureties, 


and application of the principles of 
and to Property liable as Surety for the 
Nidivin Baylies editor, 


Baker, Voorhis & Co., 


payment of money. 
Johnstown, N.Y. 
New York. 1881. 


This is a good practical book on a difficult 





| 


| 
| 


) subject which has recently become especially 
The principles are clearly and 
the the 


judges, but without much discussion of the 


prominent. 


simply stated often in words of 


series of cases from which they have been 


deduced. 





Beginning with an account of the 
jnature of guaranty and suretyship, it defines 
|the two subj cts as clearly as the subtle dis- 
tinctions between them will admit, and pro- 
in which the 


ceeds to show the various ways 


stating 


'D 


| 
| relations on the contracts may arise, and then 


shortly the special rules relating to 
various classes of persons who may become 
guarantors or sureties. Following this is a 
| chapter onthe consideration, one upon the re- 
‘quirements of the statute of frauds, and an- 
other upon the construction of contracts of 
The 
liabilities of sureties and 


guaranty and suretyship. order of dis- 
the 


j guarantors to creditors ; the discharge of the 


hcussion Is then 


liability, the rights of sureties and guarantors 
'in dealings with creditors as between them 
selves; and as against their principal; con 
| tribution; subrogation; and various actions 
land defences. 

more numerous than 
The discussions 


The subdivisions are 
those in De Colyar’s book. 
ot many of the topics are fuller, and much less 
| Space the 
|The statement of the rules adopted in the 


is devoted to statute of frauds. 
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varions states, while requiring a longer dis- 
cussion, has the advantage of throwing useful 
side-lights upon every question, The number 
of American cases cited is much greater than 
the of 


De Colyar, and it isa great advantage to have 


was possible in American edition 
the results of these cases inclu ed in the text 
and followed down to the present time. 

The the 
perfectly satisfactory, 

There 


The author SaYVS - | mpossible to salisfactorily 


mechanical execution of book is 


is a yrammatical error on page 2. 


discriminate.”” The preposition can never be 
separated from the infinitive. 
William Gould & 


CaTaLocvue or Law Books 
Son, Albany, N. Y. 1881. 


NOTES. 


Tue Hon. Augustus W. Cutler has resumed 


the practice of law at Morristown 
} 


Wuy is it that so many well educated 


yers and judges habitually mispronounce such | here. 


| 
law- | 
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common legal terms as taguiry, condition, 


precedent, and precedence ? 


ConGressMAN Charles H. Voorhees, of Hack 


ensack, was tried two indictments be- 
the U.S. 


| Friday Inst, and was acquitted by the jury 


upon 


fore Circuit Court at Trenton, on 


upon both charges. The defendant’s counsel 


were ex-Gov. Bedle and HL. A. Williamson, Esq. 





This story seems to be a variation on one we 


vo: A western constable 


> 


published some time a 


held an execution against a farmer, and when 
jhe called for a settlement, the agriculturist 
biv 


i} took him out into a vv pasture and pointed 


out a wild steer as the particular piece of prop 
erty that should be levied upon. ‘The consta- 
| ble chased the 


i then sat down, and taking out his book be 


steer around for a while, and 
gan 
asked 
replied 
“Do I 
rancher. 


to write. 
the 
the constable, 


“What are you doing there ?” 
vranger, “Charging mileage,” 
without looking up. 
the 


tame 


have it all to pay?’ gasped 
“You bet.” ‘* Then 


I can’t stand any such game as that.” 


take this heifer 





